DOCUMENT RESUNE

BD 103 891 Cs 201 951
AUTHOR Pickerell, Albert G.; Lipman, Michel

TITLFE The Courts and the News Media.

INSTITUTION Project Benchmark, Berkeley, Calif.

PUB DATE 74

NOTE 128p.

EDRS PRICE MF-$0.76 HC-$6.97 PLUS POSTAGE

DESCRIPTORS *Court Doctrine; Court Litigation; *Court Reporters;

Courts; *Preedom of Speech; Higher Education;
Journalism; News Media; *News Reporting; State
Legislation

IDENTIFPIERS ®*California

ABSTRACT

: This book is intended to provide reporters who cover
court proceedings with a basic knowledge of the organization of
california's courts and of the procedures they follow. It contains:
material about court organization and jurisdiction, pretrial civil
procedure, pretrial criminal procedure, and civil and criminal trial
procedure; a legal bibliography; a history of the free press—fair
trial movement in the United States; and an article on the current
nevwsmen's shield law controversy. The document concludes with a joint
declaration regarding news coverage of criminal proceedings in
California, the Code of Ethics of the Society of Professional
Journalists, the Code of Judicial Ethics of the Conference of
California Judges, and the Code of Judicial Conduct of the American
Bar Association. (RB)




US DEPARTMENT OF HEALTNK,
EDUCATION & WULFARE
NATIONAL INSTITUTE OF
EDU( ATION
O(UMENY AS BEEN E RO
E.'ACT S ECE VED FROM
S JN OR O RGANIZATION O 1GIN
NG T 0INTSOF EWO O NIONS
ATED D) O ECESS RiL E RE
TOFFI O lNSTlTUTEOC
Ti0u

|
o~
O
NN
o
—y
o
L

Cle Courts and the News Media

Ry
Albert G. Pickerell, Ph.D.
and

Michel Lipmar:, J.2.




Preface

Probably no two American institutions are more interdependent than are the
courts and news media. The judiciary, lacking the enforcement machinery of the
executive department or the power of the purse strings possessed by the legisla-
tive branch of government, is dependent primarily upon public opinion to support
the force of its contribution to the governmental process. That public opinion
is molded by the news media. The news media, in turn, have historically looked
to the judiciarv for protection against unconstitutional executive and legislative
restraint upon its vital function. Like any other close situation of interdepén-
dence, the relationship at times becames a love-hate one. Frictions develop
which, if unalleviated, threaten the mutual interest.

One source of friction between the courts and the news media involves the
reporter who covers court proceedings. Once the reporter learns about a possible
story, he or she often finds it difficult to verify the story and place it in the
proper context. This is especially true when the reporter faces a deadline.

Reporters indicate that this difficulty is caused by a2 mmber of factors,
including: 1) the lack of a single g:;son to contacit for information and clarifi-
cation of complex court actions; 2) tructions to court personnel from higher-
ups not to give information to the news media without prior approval; and 3) the
reluctance of many judges to discuss court business with reporters.

On the other hand, while judges recognize the reporter's legitimate interest
in the courts, their primary duty is to assure the defendant a fair trial by an
impartial jury. Excessive or improper pretrial publicity sometimes makes a fair
trial nearly impossible to obtain; therefore many judges prefer little contact
with reporters and a minimm amount of publicity concerning court actions. Ethi-
cal prohibitions against self-aggrandizement also inhibit judges in their con-
tacts with the press. In addition, some judges point to inaccurate, out-of-focus
news accounts and refuse to talk to reporters because they fear being misquoted or
having their statements reported out of context.

The most effective way to alleviate this situation--based on misinformation
and mistrust--would seem to be a cross-pollination of facts, ideas and attitudes.
The one-hundred plus judges, lawyers and newsmen who attended the conference on
"The Law, the Courts and the News Media," held in Berkeley in May, 1973, concluded
that continuing mutual education is essential if there is *o be a satisfactory
working relationship among the bench, the bar and the media.

Those who attended the -:onference--co-sponsored by the Califommia Newspaper
Publishers Association, the California Freedom of Information Committee, the
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Conference of California Judges, and the UC-Berkeley School of Journalism--
emphasized that judges must learn more about what goes on in the newsroom while
reporters learn more about what goes on in the courtroom. It is in recognition
of this need for continuing mutual education that the Conference of California
Judges, through the efforts of its education program Project Benchmark, is pub-
lishing The Cowrts and the News Media. :

This book is intended to give reporters who cover court proceedings a basic
knowledge of the organization of California's courts and of the procedures they
follow. In its present form the book should be considered a working draft; it is
anticipated that a revised and expanded edition will be published in the future.

Specifically, The Courts and the News Media contains material about court
organization and jurisdiction, pretrial civil procedure, pretrial criminal proce-
dure, civil and criminal trial procedure, legal bibliography, the history of the
free press-fair trial movement in the United States, and an article on the current
newsmen's shield law controversy. Obviously, not all topics could be covered in
great depth. The reporter's unanswered questions should be directed to his local
Judges, lawyers, or the staff of the local bar associatien.

Dr. Albert G. Pickerell is a professor of journalism at the University of
California at Berkeley. Michel Lipman is an attorney and Acting Director of
Public Affairs for the State Bar of California.

Paulette S. Eaneman, director of Project Benchmark, edited the material with
the assistance of a number of individuals whose contributions to this project are
hereby gratefully acknowledged: Hon. Arthur L. Alarconm, Judge of the Superior
Court, Los Angeles; Hon. Donald R. Fretz, Judge of the Superior Court, Merced
County; Hon. leland J. Lazarus, Judge of the Superior Court, San Francisco; Hon.
Harry W. Low, Judge of the Mumicipal Court, San Francisco; Hon. Ellis R. Randall,
Judge of the Superior Court, Solano County; J. Hart Clinton, attorney and pub-
lisher of the San Mateo Times; Raymond L. Spangler, retired publisher of the Red-
wood City Tribune; Winifred L. Hepperle, Public Information Attorney, Judicial
Council of California; Jack E. Frankel, Executive Secretary, Comnission on Judicial
Qualifications; Harold E. Rowe, Librarian, San Francisco Law Library; Bernard M.
Bour, former Director of Public Affairs, State Bar of California; Richard Fogel,
Assistant Managing Editor, Oakland Tribune; Michael Otten, legal reporter, Sac-
ramento Union; M. Russ Jourdane, Editor, Los Angeles Daily Jowrnal; Robert E.
Work, Co-Publisher, Loe Angeles Daily Jowurmal; and Nancy Zupanec, Assistant
Director of Project Benchmark.

The publication of The Cowrts and the News Media was substantially assisted
by the Los Angeles Daily Journal, which provided free press time to print this
book. Special thanks is therefore extended to Co-Publisher Robert E. Work for
his generosity and for his recognition of the importance of positive bench/bar/
media relations in California.

The cover illustration was drawn by San Francisco attorney John Lea McDaniels.
The drawing depicts the entrance to the Law Library in San Francisco's City Hall.
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While the drawing isn't directed to any particular theme, the artict hopes it
will suggest to the reader the gravity and importance of the legal process in
our lives.

Copies of The Cowrte and the News Media are being distributed to the 850
judﬁs who helong to the Conference of California Judges and to every daily and
weekly newspaper and every radio and television in the state. Class sets will
also be made available to California's schools and departments of journalism to
be used to train future legal repcrters. Single additional copies are available

at no charge from Project Benchmark, 2150 Shattuck Avenue, Room 817, Berkeley,
Califoynia 94704.

Finally, for his thirty years of initiative and dedication in the field of
bench/bar/media relations, we dedicate this book to the memory of the late Berton
J. Ballard, former director of Public Relations for the State Bar of California
and the first director of Project Benchmark. His awareness of the need for con-

tinuing dialog and accommodation among judges, lawyers and newsmen is a valuable
legacy to us all.

Robert S. Thompson
President,
Conference of California Judges
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Courts of California

BAsis OF AUTHORITY

_ THE PRESENT SOURCE OF GUR COURTS' AUTHORITY is the California Constitution,
tirst adopted in 1849, revised and readopted in 1879, and amended hundreds of
times since then. The original Constitution was modeled after those of.several
other states, including Iowa, New York, Louisiana, Wisconsin, Michigan, Texas
and Mississippi. It was also influenced by the United States Constitution and
the common law of Mexico, which was in effect in California until 1848.

KiNps OF COURTS

THE CONSTITUTION PROVIDES for two kinds of courts: (1) trial courts to
hear evidence for the purpose of determining thc facts of a case, and to decide
the case on its merits according to the trial judge's understanding of the appli-
cable law; and (2) appellate courte to determine whether the “rial court com-
mitted errors of law, i.e., applied the wrong law or made erroneous rulings on
the law, and if so whether the errors were prejudicial to the original decision.

California's trial courts include the superior, mmicipal and justice
courts. Some of these trial courts may operate under different names when they
perform speciul duties. For example, when the superior court handles juvenile
matters it sits as the Juvenile Court, and vhen the municipal court hears small
claims cases it is referred to as the Smali Claims Court. But when a judge pre-
sides over such special proceedings, usually sitting in the same courtroom in
which he hears other matters, he is still a judge of either the superior or munic-
ipal court.

JURISDICTION

JURISDICTION 1S A TERM with several meanings. It may refer to the gec-
graphical area in which a case can be commenced. For example, if you're suing
about title to a piece of land in Yolo County, you must bring your suit in that
county; you can't file the suit in Butte County.

The tem jurisdiction also refers to the power of a particular court to
handle certain kinds of cases. In the land title exXample, you must not only file
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your suit in Yolo Cuunty, you must also fiie it in the proper court in that
county. That would be the superior court, which has the power to hear civil

actions affecting title to real property, rather than the municipal or justice
court. '

A court must also have jurisdiction over the parties involved in the case.
There may be scveral different defendants in a lawsuit. A court only has power
over those defendants who have been properly served with a sumons and complaint.
The court iacks jurisdiction over those who have not been properly served, unless
the defendant voluntarily submits himself to the court's jurisdiction.

VENUE

VENUE REFERS TO THE PLACE where a trial is held, and it involves the abili-
ty of the court to hear a case fairly. A sensational case may generate a lot
of pretrial publicity in a particular commmity. In such a case the judge, after
hearing from the attorneys, may feel this publicity will hamper selection of an
unbiased jury. So the judge will order a change of venue; that is, he will have
the case transferred to another part of the state where there is a better chance
of drawing a jury not already familiar with the case.

MUNICIPAL AND JUSTICE COURTS

DISTRICTS

EACH COUNTY OF THE STATE IS DIVIDED into judicial districts from which
judges are elected to municipal and justice courts. Municipal courts exist in
dist-icts where the population is over 40,000; if the district is smaller it
may have one or more justice courts. The various counties pay the salaries of
the judges and the justices of the peace, supply their courtrooms, and provide
their staffs and supplies. These expenses are paid in part by the filing fees
charged to start civil litigation, i.e., a dissolution of marriage or adoption
proceeding.

JUDGES

MUNICIPAL AND JUSTICE COURT JUDGES ARE ELECTED by the voters of their res-
pective judicial districts for six-year terms. .Vacancies in mmnicipal courts
are filled by appointrent of the Governor, and vacancies in justice courts are
filled by appointment of the county board of supervisors or by a special elec-
tion called by the board.



Mmicipal court judges must either have been practicing attorneys or a
judge of a court of record for five years immediately before their election or
appointment to the bench. Justices of the peace must either have been practicing
attorneys at the time of their election or appcintment, or within four years
before election or appointment have passed a qualifying examination given accord-
ing to Judicial Council regulations.

JUR1SDICTION

MUNICIPAL AND JUSTICE COURTS have both civil and criminal jurisdiction in
certain instances. Justice courts may hear civil claims of up to $1,000, while
municipal courts have jurisdiction up to $5,000 in civil matters. Both courts
may hear small claims matters of $500 or less.

Municipal and justice courts have criminal jurisdiction over misdemeanors--
offenses not punishable by imprisonment in the state prison--and over infrac-
tions, such as traffic tickets.

Both courts may conduct preliminary arraignments, proceedings in which
individuals arrested on feloay charges are informed of the specific charges
against them and are told of their right to counsel. If the accused camnnot afford
a private attorney, the judge must appoint counsel to represent him. He will prob-
ably appoint a public defender if the county has one; if not, he will appoint a
private attorney who has previously agreed to represent indigent clients.

After the defendant has been arraigned, the mumicipal or justice court
judge must conduct a preliminary hearing to determine if a crime was comnitted
and if there are reasonable grounds to believe that the accused cormitted the
crime. If so, then the judge must bind the defendant over to the proper court
for trial. Suppose the accused was arre.ted for stealing a diamond ring worth
$5,000--a felony in California, triable in the superior court. If the ring turns
out to be an imitation worth only $50, the crime is only petty theft, a misdenean-
or triable in the municipal or justice court where the preliminary hearing is
held.

Decisions made by mmicipal and justice court judges may be appealed to the
appellate department of the superior court in the county where the original trial
was held. In some instances there may be a further appeal to the state courts
of appeal, or if the case involves a national constitutional issue, to the United
States Supreme Court.

SMALL CLAIMS

MUNICIPAL AND JUSTICE COURTS CAN BOTH SIT as small claims courts, follow-
ing special rules and procedures. The small claims court was created to provide
a forum for the disposition of suits involving small sums of money, its jurisdic-
tion being limited to actions for money involving less than $500. For instance,
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you may sue to get money from someone who owes you for personal injury, property
damage, labor, goods sold, money lent, a bad check, or a dented fender.

The advantage of the small claims court is its informal procedure which
minim:izes the considerable expense and delay of a normal trial. In small claims
court, neither side can bring an attorney. On’* those parties who are personally
involved are allowed to participate. A merchast with a claim, for example, can't
assign it to a collection agency or sume other person to sue for him. He must
do it himself, coming into court alone tc expiain his case to the judge. Cor-
porations, which are persons in the eyes of the law, may appear by sending one
of their officers.

The judge listens to the arguments, and hc may hear witnesses and examine
the books and papers the parties have brought with them. The procedure is not
bound by formal rules of evidence. There is no jury. The plaintiff, by choos-
ing to take his case to small claims court, gives up any right to appeal the
decision. The defendant, however, may appeal the decision to the superior court
within twenty days of judgment. The small claims court is not a court of record,
where transcripts and detailed, formal records of the proceedings are kept. If
the defendant appeals, there is a new trial--or trial de novo--before a judge
of the superior court, who hears the case as though it had not been tried before.

SUPERICR COURT

MOST OF THE NEWS REPORTER'S day-to-day work takes place in superior court.
This is where the major criminal trials and civil suits are tried. Here, too,
you'll see the whole gamut of the state's legai problems--cases of embezzlement,
robbery, condemnation, contracts, etc.

DiSTRICTS

CALIFORNIA HAS FIFTY-EIGHT SUPERIOR CGURTS, one for each county or city
and comty. And each court has at least one judge. Superior courts vary in
size from 23 one-judge courts to the 161 judges of the superior court of Los
Angeles County.

Where there are more than two judges in a superior court, the California
Constitution requires them to choose a presiding judge from among themselves.
The presiding judge assigns trials and determines the court's calendar or order
of business.

In counties with more than cne judge, the superior courts are also organ-
ized into departments of one judge each. The presiding judge designates the kind
of cases--i.e., civil, criminal, juvenile--to be heard by the judge who sits in
each department of his court. However the superior court is a single entity,
regardless of the number of departments.
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The cost of operating California's superior courts is presently shared by
the state and the various counties. :

JUDGES

SUPERIOR COURT JUDGES, sccording to the California Constitution, must be
attormeys admitted to the practice of law in California for at least ten years
immediately preceding their election or appointment, or they must have been a
judge of a court of record during part or all of this time.

Superior court judges are elected in general state elections for six-year
terms by the voters of their county. Judges may also be appointed by the Gov-
ernor upon the retirement or death of an incumbent judge, or to fill a position
created by the addition of a judgeship. Appointed judges must stand for elec-
tion when the temn of the judge they were aprointed to replace expires.

JURISDICTION

SUPERIOR COURTS HAVE JURISDICTION over certain civil and criminal proceed-
ings, as well as a number of specialized matters: )

1. Civil -- Superior courte have jurisdiction in civil mattere in which
money judgments of over $5,000 are eought. They also have exclusive
Jjurisdiotion, regardless of the amount involved, over certain proceed-
ings, such as dissolution of marriage, probate matters, and actions
affecting the title to real property.

2. Crimingl -- Superior courts have jurisdiotion over all ocrimes desig-
nated as felonies, or oriminal offenses punishable by death or by
imprigorment in a 8tate prison.

3. Appeals -- Superior courts may hear appeals from munieipal and justice
courts.

4. FEquity -- Superior courts hear special matters, such as injunction
proceedings, administration of trusts, and foreclosure of mortgages.

5. HWpits -- Superior courts may grant prerogative writs--for example,
habeas corpus, to determine if a pereon ie being legally held prisoner--
as well as write of mandamus, certiorari and prohibitiom, ordering a
party to do or not to do eomething.

6. Speoial -- Superior courts have special juriediction in probate mat-
tera or the adninistration of wills, guardianships, and conservator-
ships; in domestio relations matters, including dissolution of marriage,
legal eeparation, declaratioms of nullity of marriage, reciprocal
enforcement of swpport, and paternity actions; in juvenile matters



involving the correction and proteztion of minors and delinquent
children; in the adoption of minore; and in peychiatric actions for
the protection and custody of the mentally i11.

JUVENILE (.OURT

THE SUPERIOR COURT HAS SPECIAL JURISDICTION in cases in which juveniles
are involved, and the presiding judge of each superior court dssignates a judge
or judges to sit on the juvenile court. He may also appoint referees to hear
juvenile court cases; referees must have had at least five years experience as
ritttoi‘neys in California or experience as probation workers on the supervisory

evel,

The presiding juvenile court judge appoints at least one probation officer,
who is charged with representing the interest of any minor who is the subject of
a petition to declare him a ward of the court or a dependent child. When ordered
to ao so, the probation officer investigates the custoly, status and welfare of
minors.

The juvenile court has power over individuals under eighteen years of age
who fall into one of three categories:

1. Those who are without a fit guardian or home, or who are physically
dangerous to the community because of a mental or physical abnormali-

ty;

2. Those found to be beyond the control of their parents, guardians, or
achool authorities, or who are "in danger of leading an idle, disseo-
lute, lewd, or immoral life"; and

3.  Those who have committed acts which would be erimes if committed by
an adult.

The purpose of juvenile court law is to protect the welfare of minors.
Since the proceedings are noncriminal in nature and because of the benevolent
rationale of juvenile court law, minors were thought to be unprotected by the
constitutional safeguards of due process of law. In recent years, however, many
courts--including the United States Supreme Court--have recognized that since
juvenile courts hear proceedings which may result in commitment of the juvenile
to a state institution, these proceedings must comply with the essentials of
due process and fair treatment.

Minors coming under the first classification noted above are called depen-
dent children; they are usually without fit homes and may be placed in foster
homes or with responsible social agencies. Other minors are called wards of the
court. They may be placed in juvenile halls, ranches or work camps or--if their
behavior is a serious problem--comnitted to the California Youth Authority to be
confined in a reform school.
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The central aim of the juvenile justice system is rehabilitative and not
punitive. Since the law recognizes that juvenile proceedings carry the stigma
of criminality, its hearings are confidentaal. Only court workers, the minor,
his parents, the involved attorneys, and a few other persons specifically desig-
nated by the juvenile court judge may attend juvenile hearings or see juvenile
court records. In some instances judges do invite local reporters to sit in on
juvenile hearings, but only with the understanding that the names of the juvenile
offenders will not be published. Court opinions mention only the first name and
last initial of the minor, for example In re Andrew D. After five years, if a
minor previously before the court has not been convicted of a felony or a seri-
ous misdemeanor, his records are sealed and may be destroyed; the law then treats
him as never having been before the court at all.

ProBATE COURT

LEGALLY SPEAKING there is no separate probate court in California. However
the superior court department which hears probate matters is often called the
probate court.

Probate jurisdiction involves the supervision of the administration of
estates of persons who died while residents of Califormia, or who left property
within the state. In probate temminology an estate is simply the assets and
liabilities left by the decedent. Administration refers to the accumulation of
the decedent's property, the payment of his debts, and the distribution of his
property to his family or other beneficiaries. This is done by an executor named
in the will, or when the decedent died without a will or failed to name an execu-
tor in his will, by a court-appointed administrator. Both perform the same
functions, including payment of the decedent's debts. When this is done, the
court directs the distribution of the estate to those claiming it under the
will or the laws of intestate succession.

The probate jurisdiction of the superior court also includes guardianship

and conservatorship proceedings involving the person and estates of minor child-
ren or incompetent individuals.

DomesTic RELATIONS

SUPERIOR COURTS ALSO HANDLE domestic relations disputes--such matters as
annulment or dissolution of marriage, custody and visitation rights of minor
children, division of commmity property, and child and spousal support. In
larger counties these controversies are usually assigned to a special depart-
ment of the court known as the Domestic Relations Department.

This court may also sit as a conciliation court, whose purpose is to pro-
tect the rights of children and to preserve family life by trying to prevent the
breakup of the marriage. At hearings in the conciliation court judges handle
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controversies between spouses which might, unless reconciliation is achieved,
result in disruption of the household and injury to the welfare of a minor child.

Either spouse may call on the conciliation court before filing for separa-
tion, annulment or dissolution of marriage. And the superior court may also trans-
fer damestic relations cases to a conciliation court when the judge believes
there is a reasonable chance of reconciliation. Petitions may be accepted even
when children are not involved if the court finds that reconciliation is possible.
When one party files for conciliation, neither spouse may file for dissolution
wntil thirty days after the hearing. Proceedings are confidential and the files

of the court are closed to all but the parties involved in order to protect their
personal privacy.

COURTS OF APPEAL

APPELLATE DISTRICTS

CALIFORNIA'S INTERMEDIATE APPELLATE COURT, the District Courts of Appeal,
was created by a constitutional amendment adopted on November 8, 1904, This
addition to the Constitution has been reamended several times, and in November,
1966, the name of the court was officially changed to the Courts of Appeal.

Currently this court is divided into five appellate districts with thirteen
divisions and forty-eight justices:

First -- San Francteco, 4 divieions with 3 justices in each divisiom;
Second -- Los Angeles, 5 divisions with 4 justices in each divieion;
Third - Sacramento, 1 divieton with ¢ justices;

Fourth -- San Diego, 2 divietons with 4 justicee in San Diego and § in
San Bernardino; and

Fifth -

Fresno, 1 divistion with 3 justices.

JUSTICES

COURTS OF APPEAL JUSTICES are appointed by the Governor and must be confiwmed
by the Commission on Judicial Appointments, This Commission is made up of the
Chief Justice of the Supreme Court, the Attorney General, and the presiding jus-
tice of the court of appeal of the affected district.

To qualify for appointment as a justice, one must have been a member of
the State Bar of California or have served as a judge of a court of record in
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California for the ten years immediately preceding appointment. After confirma-
tion the justice serves until the next gubernatorial election when he runs
unopposed on a nonpartisan ballot in the district of his appointment. Justices
of the courts of appeal are elected for twelve-year temms.

JURISDICTION

THE COURTS OF APPEAL HAVE EITHER original or appellate jurisdiction in these
instances:

1. Original juriediction to issue write of habeas corpus and extraordi-
nary relief in the form of writs of mandamus, certiorari and prohibi-
tion.

2. Appellate jurisdiction to review dectsions of all cases in which the
superior court has original jurisdiction, except when the death pen-
alty is involved.

3. Appellate jurisdiction over any case pending before the California
Supreme Court if the Supreme Court orders the case transferred to a
court of appeal for its consideration.

4. Appellate jurisdietion over any case on appeal from a munteipal or
justice court to the appellate department of the superior court, when
the superior court asks the court of appeal to *ake a case or when the
court of appeal orders a case transferred to it for hearing. Such
transfers are mde if they are necessary to secusc a wniform decision
or to settle important questions of law.

DECISIONS

NORMALLY THREE JUSTICES HEAR AND DECIDE each appeal. Two justices must be
present for the formal conduct of business and two must agree to pronounce a
judgment.

When a court of appeal decides a case it may write an opinion giving its
reasons. These opinions will be published in the official California Appellate
Reports if they establish a new rule of law or alter or modify an existing rule,
if they involve a legal issue of continuing public interest, or if they criticize
an existing law. Only about 20 percent of the courts of appeal decisions are
now published in the official reports.
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SUPREME COURT

THE SUPREME COURT IS THE COURT OF LAST RESORT in California; its decisions
are binding on all other courts within the state.

The Supreme Court is made up of a chief justice and six associate justices.
Usually all seven justices hear arguments on every case appealed. If one justice
is i1l or disqualified, a judge of another court--usually a court of appeal--may
be assigned temporarily by the Judicial Council to take his place. Four of the
justices present for the argument of a particular case must agree before the
decision of a lower court may be either affirmed or reversed.

JUSTICES

JUSTICES OF THE SUPREME COURT must also have been active attorneys or
judges of a court of record for the ten-year period immediately preceding their
appointment to the bench. They are appointed and elected in essentially the
same way as are court of appeal justices, and they serve for the same length of
time. However, the third member of the Commission on Judicial Appointments,
which confirms Supreme Court appointments, is the presiding justice who has
served the longest on any court of appeal. And Supreme Court justices run umop-
posed on a statewide ballot.

JURISDICTION

THE SUPREME COURT HAS JURISDICTION in these matters:

1. Original jurisdiction to issue writs of habeas corpus, mandamue,
certiorari and prohibition.

2.  Original jurtsdiction to review the recommendations of the Commission
on Judicial Qualifications and the State Bar of California concerning
the discipline of judges and attormeys. The Court may order the removal
of a judge or the suspension or disbarment of an attormey.

3.  Appellate jurtediction when judgment of death has been pronownced.

4.  Appellate jurisdiction to transfer to itself from a court of appeal
any pending casc before the court of appeal decision becomes final.
Thie power enables the Court to pass on important legal questioms and
to resolve conflicts in rulinge among the various divisions of the
courts of appeal. Any party to a case may petition for a hearing
before the Supreme Court after a decision by a court of appeal. If
the Supreme Court decides to hear the case, the court of appeal's
decision 18 nullified and treated as having no legal effect.

10




If the case decided by the Supreme Court is one involving federal law or
the rights of a party under the Constitution of the United States, there may be
further proceedings in the Federal courts after a final decision by the state
Supreme Court.

All decisions of the Supreme Court are published in the official California
Reports, as well as in competing commercial publications.

ANCILLARY ORGANIZATIONS

JupiciaL CouNciL oF CALIFORNIA

4200 STATE BUILDING 415-557-3203
455 GOLDEN GATE AVENUE
SAN FRANCISCO, CA 94102

The primary administrative agency of the California court system is the
Judicial Council. This body was first established by the adoption of the
California Constitution on November 2, 1926. Membership on the present Council
was established by a 1966 constitutional amendment.

The twenty-one Council members include the Chief Justice of California--
acting as chaimman--one other Supreme Court justice, three courts of appeal jus-
tices, five superior court judges, three mumicipal court judges, and two justice
court judges, each appointed by the chairman for a two-year term. Other members
include four members of the State Bar of California, appointed by its governing
body for two-year terms, and one member each of the Senate and Assembly, appointed
as provided for by the Legislature.

All Council members serve without pay except for reimbursement for travel
and lodging expenses incurred in connection wi Judicial Council duties. To
be valid, an act of the Council must be approved by the majority of its members.

The Council has two principal functions:

1. To survey the business of the. courte and make recommendations for
improving the administration of justice; and

2. To make rules for court admnistration, practice, and procedure.

The Council makes an annual report to the Governor and the Legislature con-
taining recommendations regarding court operations. For example, the Council
compiles statistical reports indicating the manpower needs of the courts and
recommends the addition of judgeships when a county's caseload warrants 1t.

The chairman of the Council has responsibility to expedite judicial business
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and to equalize the work of the judges. He may assign a judge to another court
in another county to assist with its crowded calendar, providing the judge
ggrges todetge assignment. He may also assign a retired judge to any court where
e is needed.

The Judicial Council also employs a public information attorney who pre-
pares press releases announcing Supreme Court decisions and Council actions to
the news media. This attorney handles requests from reporters throughout the
state for information concerning the judicial system and interpretation of
Court decisions.

Many Judicial Council recommendations have had a lasting impact on the
California court system. For example, at the direction of the legislature, the
Judicial Council in 1941 drafted California's first rules of appellate procedure.
These rules, as amended and expanded, are now contained in the California Rules
of Court. Council study also led to the enactment of the Administrative Proce-
dure Act in 1945, requiring uniform rules of procedure and practice for the
state's administrative agencies. In 1950 the Judicial Council sponsored a
constitutional amendment which was adcpted by the voters and reorganized the
court system below the level of the superior court. This amendment reduced the
different kinds of courts then in existence from seven to two--the present
municipal and justice courts.

In 1967 the Council recommended enactment of legislation reclassifying
minor traffic violations as noncriminal infractions. In 1970 the Council recom-
mended creation of the office of the State Public Defender to represent indigent
defendants on appeal. And in 1970 and 1971 the Council conducted two trial court
reorganization studies, looking in depth at the management, staffing and financ-
ing of California's lower courts and the feasibility of a completely unified
trial court system which would consolidate all California trial courts into one
superior court that cauld have jurisdiction over all matters now handled by
trial courts. Not all of these recommendations necessarily will be adopted,
but the work of the Judicial Council is the starting place for much of the legis-
iation which affects the operation of the California court system.

ADMINISTRATIVE OFFICE OF THE COURTS

4200 STATE BUILDING 415-557-3203
455 GOLDEN GATE AVENUE
SAN FRANCISCO, CA 94102

The Admini-‘>~tive Office of the Courts was created by a constitutional
""delegation of au.uority" to the Judicial Council in 1960. This delegacion of
authority provides that the Council may employ an Administrative Officer who,
under the supervision of the Council's chairman, will employ, organize and direct
a staff which will assist the Council in carrying out its duties.

As staff agency for the Judicial Council, the Administrative Office of the
Courts publishes annually a statistical report concerning the state's judicial
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business. This report is published as a second part of the Council's annual
report to the Governor and the Legislature.

CoMMISSION ON JUDICIAL APPOINTMENTS

4200 STATE BUILDING 415-557-3203
455 GOLDEN GATE AVENUE
SAN FRANCISCO, CA 94102

Judges win their offices in one of two ways: (1) they run for office and

are elected; or (2) they are appointed by the Governor to fill an unexpired
term of another judge or a newly created judgeship.

When vacancies occur in the courts, the Governor cannot know all the pos-
sible appointees personally. So he inust rely on the recommendations of his
advisors. But it is no easy matter--especially at the appellate court level--
to know if a pa-ticular judge or attorney has the right temperament, background,
experience and qualifications to hold so important an office.

The Commission on Judicial Appointments is the group established by the
California Constitution to review the Governor's appointments to the Supreme
Court and the Courts of Appeal; the Governor must have its confirmation before
his appointee may take office. Members of the three-man Commission are the
Chief Justice, the Attorney General, and the senior presiding justice of the
court of appeal in the district which has a vacancy--or when there is a vacancy
on the Supreme Court, the senior presiding court of appeal justice in the state.

CoMMISSION ON JuDICIAL QUALIFICATIONS

3041 STATE BUILDING 415-557-0686
350 MCALLiSTER STREET
SAN FRANCISCO, CA 94102

Judge Blank has grown old before his time. His critics say he is senile.
They claim he has no idea of what the witnesses are saying or of the legal points
being considered in the cases he tries. His rulings are irrational, his deci-
sions incomprehensible. Judge Blank, who served the court creditably for many
years, is now unfit to be a judge.

"Retire?' He glares at anyone making this suggestion. ‘'Why should I
retire? Years of experience. Long and distinguished career. Never felt better
in my life. No sir, I intend to occupy the bench in my court for a long time
yet."

Plainly, the esteemed judge won't retire voluntarily. So how do you
remove him? Wait for the next election and bellow his incompetency to the voters?
Surely a dirty business and probably unsuccessful .

i3
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An effective and practical solution was to establish the Commission on
Judicial Qualifications through a provision of the 1960 California Constitution.
This Commission is made up of two courts of appeal justices, two superior court
judges, and one mmicipal court judge, each appointed by the Supreme Court; two
lawyers who have practiced for at least ten years, appointed by the State Bar
of California's Board of Governors: and two public members, appointed by the
Governor and approved by the Senate. All temms are for four years.

The Comnission has power to investigate judges for misconduct, wrongdoing
or disability, to hold hearings, and to make removal recommendations to the
Supreme Court. The Court may dismiss the charges, or it may censure or remove a
judge. In addition, as part of its investigatory function, the Commission cften
can correct errant behavior by a judge, through its action on detrimental but
relatively minor misdeeds.

The Commission acts discreetly, so as not to harm the reputation of judges
under investigatinn or to cause unnecessary pain to their families. The com-
plaints are kept confidential, but cases which go to the Supreme Court are pub-
licized. The Commission's annual report summarizes its work. These reports
indicate that the Commission has brought about the retirement or resignation of
a number of judges since its creation.

CONFERENCE OF CALIFORNIA JUDGES

ADMINISTRATIVE OFFICE 415-843-7118
2150 SHATTUCK AVENUE, #806
BERKELEY, CA 94704

PROJECT BENCHMARK OFFICE 415-845-8718
2150 SHATTUCK AVENUE, #817
BERKELEY, CA 94704

The Conference of California Judges is a voluntary organization of the
judges of the state's courts of record--mmicipal and superior courts, courts
of appeal, and the Supreme Court. The Conference evolved from the Superior Court
Judges Association of California, which was formed in 1929 after the state
Supreme Court ruled that judges of California's courts could not be members of
the State Bar. At present, over 850 judges belong to the Conference.

The affairs of the organization are directed by an Executive Board consist-
ing of twenty-one members, elected by the membership. Membership on the board is
required to be representative of the geographic areas of the state.

The purposes of the Conference as stated in its Bylaws include:
(1) improvement of the administration of justice; (2) consideration of matters
concerning the judiciary directly or indirectly; (3) promulgation of canons
of judicial ethics and interpretation of these from time to time; and (4) promo-
tion of the exchange of ideas and encouragement of cooperation among the members
of the judiciary.
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In order to pursue these goals, the Conference has established approximately
twenty-one standing committees which serve an educational purpose for the Conference
by studying and making recommendations on such matters as proposed legislation,
canons of ethics, and current judicial procedures.

The Conference's emphasis on education has produced particularly important
results. The Conference pioneered in organizing both mmicipal and superior
court workshops. It conceived a College for Trial Judges, to provide both new
and experienced judges with specific training recessary for the fulfillment of
their judicial responsibilities. And it is currently sponsoring Project Bench-
mark, a public education and information program.

One of Project Benchmark's goals is informing the public of the role the
courts play in their lives. Toward this end, the Project has produced a pamphlet
on court structure and a guide to court tours, as well as several education units
available to teachers preparing lessons on the judicial process.

In addition Project Benchmark seeks to keep Conference members informed of
the climate of public opinion through such means as a monthly log of editorial
comment. It also advises judges on local public information problems.

Finally, Project Benchmark attempts to bring about fuller communication
and cooperation between the courts and the news media.

CENTER FOR JuDICIAL EDUCATION AND RESEARCH

2150 SHATTUCK AVENUE, #808 415-549-0926
BERKELEY, CA 94704

The California Center for Judicial Education and Research develops judicial
education programs for California judges, prepares written materials for judges,
and conducts research in judicial education. The Center organizes orientation
programs for new judges, seminars and workshops for all judges, and prepares
judicial manuals and reference works.

Policy for the Center, created in 1973, is provided by an eight-member
Governing Committee named by the Chief Justice of the Supreme Court. The Center
is currently funded by a grant from the California Council on Criminal Justice,
made jointly to the Conference of California Judges and the Judicial Council.
The work of the Center is carried out by a director, hired by the Governing
Committee, and his staff.
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THE STATE BAR OF CALIFORWIA

601 MCALLISTER STREET 415-922-1440
SAN FRANCISCO, CA 94102

If an attorney wants to practice law in California, he must be a member
in good standing of the State Bar of California. Otherwise, he may not practice
without risking a jail sentence. The State Bar is a public corporation, created
by act of the Legislature in 1927. It is called an integrated bar, as distin-
guished from a voluntary bar, to which lawyers may or may not belong without
jeopardizing their right to practice.

The State Bar examines candidates for licenses. If a person passes the bar
examination and is ctherwise qualified, the State Bar will certify him to the
California Supreme Cou:t, which then admits him to practice in all state courts.

The Bar keggs careful watch on the conduct of its members. It has an experi-
enced staff which studies complaints against attorneys, and when the study war-
rants it, the State Bar files formal proceedings against individual attorneys. If
an attorney is found guilty of the charges, he may be reproved privately or pub-
licly, and wore severe penalties may be imposed if the Bar recommends suspension
or disbarment to the Supreme Court. The Court may accept the recommendation, or
it may increase or decrease the penalty sought. The State Bar routinely releases
to the news media the names and a brief description of the offenses or misconduct
committed by those attorneys who are publicly reproved, suspended or disbarred.

The State Bar may, after its own study or the study of local voluntary bars,
seek legislation on a variety of topics. These may range from the very technical
to matters of broad concern, such as no-fault insurance, reform of the courts,
use of certified legal assistants and revision of probate laws.

The Bar has actively encouraged funding for legal assistance to the poor. It
has helped organize and fund the California Lawyers Service, a prepaid system
by which low and lower middle incame families can get legal services when needed,
at costs they can afford.

It also supervises "arrangements" for group legal services, which help
provide reasonably-priced advice, counsel, and help for members of trade, profes-
sional and labor groups.

Another important area of the Bar's work is its working agreement with the
University of California for the Continuing Education of the Bar. CEB is the
organization that provides workbooks on California law and sets up seminars on a
variety of subjects for attorneys throughout the state. CEB also produces cas-
sette tapes, and has recently inaugurated a program of videotape presentations for
attorneys in areas where seminars are not feasible.
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Dretrial Civil Procedure

CRIMINAL CHARGES ARE BROUGHT AGAINST INDIVIDUALS or companies by the people
of the State of California acting through the district attormey. Civil casee, on
the other hand, are brought against individuals or companies by other individuals
or companies.

Kinps oF CASES

WHILE IN A CRIMINAL CASE the district attorney may ask for a prison sentence
or a fine or both for the accused, in civil actions the plaintiff usually seeks
money damages to be paid by the defendant. Such cases include, for example, the
claims of accident victims, disputes over business transactions and questions of
property rights.

However civil casce may also involve situations in which money damages are
not sought. For example, in a dissolution of marriage suit what the parties are
asking for is the severance of their marriage ties. In probate actions, the
court administers the disposition of the decedent's estate. Other civil actions
which do not involve damages include suits to change a party's legal name, to
establish the fact of death, to nullify a marriage, to decide the custody o<
minor children, and to adjudge the mental competency of an aged or ill person.

Sometimes, too, civil suits are brought to stop someore from doing some-
thing. For example, a lumber company is cutting trees on Roger Smith's property
without his permission. Smith can sue for an injunction to stop the tree cutting.
Probably he will ask the court to grant a preliminary injunction, and his petition
usually will be heard within a few days. If it grants the injunction, the court
will order the lumber company to stop the tree cutting until a proper trial can

be held, at which time the controversy can be more carefully exzmined.

A civil action can also be brought to ¢ 1 someone to act. The clerk
refuses to issue a building permit, although applicant has fully complied
with all existing requirements. The court, after a hearing, may order the clerk
to issue the permit. The court enforces such orders by holding the party in
contempt of court if he refuses to comply.

PusLic RECORD

THE CIVIL COMPLAINT ALWAYS NAMES THE PLAINTIFFS--those who bring the suit--
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and the defendants--those of whom something is being asked.

When petitions are filed for writs such as name changes or fact of death,
the action will be titled In re Charlee Jomee. When one party files a suit
'against 'another party the action will be titled Davis v. Hall, signifying Davis
'versus'' Hall.

The complaint must set forth facts which, if proved, will entitle the plain-
tiff to a judgment. It must also contain a prayer, the last paragraph, saying
what the plaintiff wants: "Wherefore, plaintiff demands judgment againet George
Hall in the sum of $8,000 prineipal, interest, coste of suit, and such other and
further relief as the court may adjudge.”

It is important to know that all court records, including complaints and

petitions, are--with only rare exceptions--open to the public and available for
inspection on request from the county clerk or the clerk of the court.

COURSE OF ACTION

THE COURSE OF THE USUAL CIVIL LAWSUIT, whether it be a personal injury claim,
money due for goods or services, a question of liability for faulty products,
or breach of a contract, is very briefly:

-=Plaintiff files an action with the court.
-=Clerk of the court issucs a summonsg.

--Defendant has at least twenty daye to file his answer or demurrer with
the clerk of the cowrt. If the defendant fails to respond in the time
alloved by law, the plaintiff may file for a default judgment.

~-Defendant may answer--that is, admit or demy each of the plaintiff's
allegations and set forth any reasons why the plaintiff is not entitled
to the relief he seecks.

~-Defendant may demur or eay that even if everything in the complaint is
true, it gtill doesn't prove his liability. So a demurrer ie concerned
with the question of whether the facts pleaded to constitute a cause of
action; a demurrer may algo call attention to some partiocular defeet in
the eomplatint.

~-Defendant may cross-complain, making claime of his own against the plain-
tiff. The parties then become knowm ae "plaintiff and cross-defendant”
and "defendant and eross-complainant.”

-=Plaintiff may demur to the cross-complaint.

--Plaintiff or defendant may move for a swmary judgment.
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-=Plaintiff or defendant may take discovery procedures against the other
side; usually each will do so. That i8, each takes the depositione or
sworn testimony of witnesses on the other side, or demands sworn answers
to certain written questions or interrogatories. The other eide must
answer these questions, if they are proper.

--Either side may make additional preirial motions.

--When the cuse is "at tesue"” one side may make a motion to set for trial.
But before the actual trial begins, there will usually be a pretrial con-
ference with a judge to see which queetions can be disposed of by etipu-
lation or prior agreement and whether there ie any chance for an agreement
or settlement before trial.

--Most of these motioms and pretrial hearings are appealable; one side, for
example, may feel that a demurrer was improperly permitted or sustained.
So it goes to a higher court, usually a court of appeal, for review. This
may set off a new chain of hearings and appeale, and sometimee several
years may elapee before a occse comes to trial.

~--Either eide may ordinarily demand and get a jury. trial. However, the
trial may not be a final determination either.

--The losing eide may make a motiom for a new trial, which the court may
grant. Thie kind of motion may be part of a negotiating process: Smith
gets a judgment against Peterson for $500,000. Petereon then moves for a
new trial. If this motion is granted, Smith may epend a lot more time
and money in court, and he may get a emaller judgment or he may lose out
entirely. So he's very apt to try to work out a settlement for something
less than the original $500,000 award made by the jury.

--In addition, or as an altermative, the losing side may appeal the trial
eourt's judgment.

CAse IN POINT

ATTORNEY JAMES GREEN HAS A CLIENT, Miss Maude Crowley, who worked as house-
keeper and practical nurse for Horace Snell, an elderly partially paralyzed
gentleman. Maude received room and board and some spending money, but no salary.
Instead Mr. Snell promised to leave her half his considerable estate. Unfortu-
nately, Mr. Snell did not put his promise into writing. And more unfortunately,
he did not write a will at all. In the absence of a will, Mr. Snell's estate
would go to his only living relative, his nephew William Snell. The only evi-
dence Maude has to support her claim is a cancelled check signed by Mr. Snell.
The check for $200 was a loan from Maude to her employer. Maude wrote on the
back of the check, '""to be repaid whenever convenient in view of promise to leave
me estzte,'" and Mr. Snell endorsed the check below this statement.
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DEMURRER

DR. WILLIAM SNELL ISN'T DISPOSED TO SETTLE Maude Crowley's claim to part
of his uncle's estate or to pay for her claimed services. His attorney therefore
files a demurrer to Mr. Green's complaint. The demurrer says in effect that even
assuming Miss Crowley did work for Mr. Snell all those years, and even assuming
she has a purported '‘writing,' this still doesn't add up to a true legal claim.
Therefore Miss Crowley's complaint should be dismissed.

The court will decide this issue at a hearing, probably before a Law and
Motion judge who hears the arguments by both sides and makes a decision. Note
that this is not a trial. There is no jury; there are no witnesses.

It is strictly a technical matter to settle the question of whether Mr.
Green has a legally stated case. If he has not properly stated his case, he may
be given a chance to amend his complaint, so that it meets legal requirements.
Then Dr. Snell's attorney might be able to demur again; this could conceivably
happen several times. Or the judge might decide that no matter how Green changed
the wording, he couldn't come up with a legally sufficient complaint. In that
case, the judge would sustain the demurrer without leave to amend, which means
that Green is out of court before he begins.

We'll asiume the judge does just that: he rules against Mr. Green. But
the lawyer can and does take his case to the court of appeal. Here three appel-
late court justices listen to his arguments, and also to the arguments of his
opponent. They read the briefs each side files with them. They research the law
for themselves, .nd then they rule.

Here, fortunately for Miss Crowley, the court of appeai decides the judge
in the lower court was wrong. Mr. Green's complaint was good; if he can prove
his allegations, he can win a judgment.

ANSWER

NOW FOR THE FIRST TIME Mr. Green gets a flicker of interest from Dr. Snell.
His attorneys tell Greer that without admitting anything, he's willing to pay
Miss Crowley the $200 she claims Mr. Snell borrowed from her. Mr. Green replies:
"Your offer is not acceptable. We note that the inventory of Mr. Snell's estate
shows net assets of $347,000. We are willing to accept half this amount, over a
period of time, and in such amounts as may be negotiated by us." Dr. Snell loses
interest.

Now Dr. Snell's attorney must act; he has a limited time to file an answer
with the clerk of the court. The answer either admits or denies each of the
allegations in Maude Crowley's complaint, and it mentions the reasons why Dr.
Snell believes Maude is not entitled to part of his uncle's estate. And if tie
facts warrant, Dr. Snell's attorney may also file a cross-complaint th-+ would
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include any claims Dr. Snell may have against Miss Crowley. If he did this, Mr.
Green would then have the option of demurring to the cross-complaint or filing
his answer so that each side has an answer to the other side's claim,

D1SCOVERY

ONCE THE ANSWER OR ANSWERS ARE IN, the case is at issue. That is, it can
be set for trial. However, there are some optional steps the attorneys for either
side may take first. These are called discovery procedures. Either attorney may
take the deposition of parties on the other side. This would mean that Dr.
Snell's attorney would require Miss Crowley to appear before a notary public, and
with a stenographic reporter present, answer questions. Her answers would give
the attqme{ a good idea of how she will answer his questions at the trial, It
would give him a chance to study the evidence in advance and to figure out how
best to meet it. Sometimes the questions may be presented in written form; then
the answers are written also.

Other discovery methods include orders requiring someone to produce books,
records and documents for inspection. Or to submit to physical, mental or blood
examinitions. Or to require the opposing party to admit or deny facts involved
in the case. Or to admit or deny the genuineness of doauments.

In our example, Dr. Snell's attorney would almost certainly demand inspec-
tion of Miss Crowley's check, and Mr. Green would, with appropriate precautions,
allow him to look at it. Just as certainly, Snell's attorney would have a
questioned-document examiner present to look at the check and perhaps make photo-
graphic or chemical tests to see if the signature is really Horace Snell's.

PReTRIAL CONFERENCE

ALL THESE PRELIMINARIES TAKE TIME--months and sometimes years, particularly
vhere the stakes are high. Are we ready for trial yet?

Not necessarily. There's another procedure called a pretrial conference.
California judges may order these by their own motion. And they must order one
when it is requested by at least one of the parties. The idea is that the attor-
reys get together with the judge, either in chambers or open court, in an attempt
to streamline the proceedings. The court attempts to fix the issues in dispute.
It may have the attorneys stipulate or agree to undisputed facts, rule on amend-
ments to pleadings, accept admissions of fact and gemuineness of documents, fix
dates for the termination of discovery, and settle other matters which might
shorten the actual trial time without harming either party. The end product of
the conference is a pretrial order, which brings out the matters still in dispute
that have to be resolved by trial.
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PRETRIAL MoTIONS

LET'S LOOK AT SOME OTHER PRETRIAL PROCEDURES that might have been used in
the matter of In re Snell--but weren't.

In some cases it might be possible for the defendant to MOVE TO QUASH SER-
VICE OF SUMONS. He wnuld say, in an affidavit filed with the court, that although
someone claimed to have served him properly, this wasn't the fact. He may be
able to show that someone else was taken for Harry Hanover and served. Or that
the document was in some way defective. A motion to quash sumons is often little
more than a delaying tactic, since the other side simply serves the defendant
again. However, such a motion can be important. The time during which a sum-
mons and complaint can be issued and served is limited. If the time has already
run out, and the party is able to show he wasn't really served when they thought
he was, he may not be subject to another summons.

Another pretrial motion is the MOTION FOR SUMMARY JUDGMENT. This is used
when there is little or no dispute about the facts of the case. So why have a
trial? The attorneys can argue any law that's involved with only the judge present
and save a lot of time,

Instead of "live'" witnesses, the facts are told in affidavit form by the
optgosing parties. The one making the claim says that there is no merit in the
other side's defense. Or the person defending says there is no legally adequate
claim against him. An example: You own a store. You sell merchandise to Fred
Harmon over a period of time. Fred has only paid you a few dollars and now
owes you $220. You put this in your affidavit, showing all dates, amounts of
purchases, and dates of payments.

Fred says in his affidavit that he has paid, and is making payments, and
doesn't owe you the amount in question. But he gives no particulars.

Plainly, the court is going to rule in your favor. The fact that Fred paid
you something is beside the point; he still owes $220 and has brought up no
facts to show that he doesn't. If your itemization was incorrect, it was up to
him to at least allege he made payments that don't appear in your affidavit. To
go to trial on such a poor showing of defense would be a waste of the court's
time. Thus, summary judgments are used to get rid of unfounded suits in which
there is no triable, material issue of fact.

Here's an example of still another kind of pretrial motion. You might sue
a firm whose financial standing is rather shaky. So you would apply to the court
for an ORDER TO PROTECT YOUR ABILITY TO ENFORCE A FINAL JUDGMENT, if you win.
Such orders generally restrict the defendant's ability to dispose of or conceal
property. Sometimes when you want to guard the defendant's property against
sudden disposal, the court may appoint a receiver to maintain control over it.
This is done most often in actions involving corporations going out of business.

One of the most important provisional civil remedies is the PRELIMINARY
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INJUNCTION. Its purpose is to preserve the status quo pending the outcome of

a lawsuit. Courts are generally reluctant to use this equity power and will do
so only if you can show that you'll probably win a permanent injunction or if
serious injury is likely to occur in its absence. Preliminary injunctions can
only be granted after notice and a hearing are afforded to the person against
whom it is being sought. Under truly urgent circumstances the court may grant
a TEMPORARY RESTRAINING ORDER which immediately enjoins the defendant from act-
ing, pending a hearing on the plaintiff's motion for a preliminary injunction.
This order is based on a showing of need by the party seeking it. Because pre-
liminary injunctions and temporary restraining orders may damage a defendant who
later wins his case, the plaintiff is required to post security--prior to issuance
of the orders--from which damages can later be paid.

To TRIAL

ONCE THE COURT RULES ON ALL THE PRETRIAL MOTIONS, the parties are ready to
proceed to trial. And as we've said, the defendant is entitled to a trial by
jury. But this right is not absolute. Failure to appear at the trial, failure
to domand a trial by jury within five days after the case is set for trial, and
failure to deposit with the clerk or judge a sum equal to one day's jury fees--
$5 per person and 15¢ per mile transportation to the court--two weeks prior to
trial all may result in a waiver of this privilege. The right ma; also be
waived by oral or written consent of the parties.

It really gets complicated, doesn't it? Poor Miss Crowley probably thought
that if her attorney filed suit one day, there'd be a trial within a few weeks,
and she'd know whether she'd won or lost. Of course, this is not true. Miss
Crowley's case might be held up for several months or, in some cases, up to two
years. And either she or the other side might appeal the trial court's decision,
and that would require briefs and oral arguments in the appellate court--perhaps
even a rehearing. And then there might be even further appeals.

Actually only a small percentage of civil cases are appealed. The greatest
number are settled by compromise before trial. Some cases "die on the vine" and
are eventually dismissed for lack of prosecution. Some go on to trial, and the
paities accept that decision as final.

In Miss Crowley's case, it is probable that at some stage before trial--
possibly after the depositions--Dr. Snell's attorney will recognize that Miss
Crowley has a strong case. If she wins at the trial, she might get judgment for
a large slice of the estate. Half? A third? The attorney to make some
shrewd guesses. Then he'll offer Mr. Green something less than that by way of
settlement. There'll be more and more bargaining the closer the case gets to
trial; it isn't uncommon for cases of this kind to be settled even while the jury
is being impaneled. When Miss Crowley agrees to an amount, she gets a check and
the case is closed. However if Dr. Snell refuses to settle, the case eventually
will go to trial.
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Pretrial Criminal Procedure

JUST WHAT IS A CRIMINAL ACTION? The California Penal Code (secticn 683)
says it is "a proceeding by which a party charged with a public offense is
accused and brought to trial and punishment."

A criminal action must be prosecuted by the govermment in the name of the
people; thus criminal cases are titled State v. Davis or People v. Davie. The
State and the people are represented by the district attorney or one of his
deputies in criminal proceedings in California.

RI1GHTS OF THE ACCUSED

THE PROCESS BY WHICH AN INDIVIDUAL charged with a crime is accused and
brought to trial includes such proceedings as his arrest, bail setting, arraign-
ment, preliminary hearing, rearraignment in a superior court if he is held to
answer to felony charges, and any number of pretrial conferences, motions and
appeals. All of these proceedings are designed to safeguard the due process
rights of the accused. And in all of these proceedings the acoused is presumed
inmnocent wntil he is proved guilty.

The procedural safeguards guaranteed to the accused are based on the Fifth
and Fourteenth Amendments to the United States Constitution. The Fifth Amend-
ment extends these safeguards to all United States citizens; the Fourteenth
Amendment guarantees these same rights to the citizens of all of the fifty .
states. The Fifth Amendment states in part: 'No person shall be . . . deprived
of life, liberty, or property without due process of law. . . . " Thus the
Constitution guarantees all citizens the rights:

--to notice of the charges against them;

--to bail;

--to be represented by counsel;

--to a public trial;

--to have a jury hear their case;

--to mfuse to testify against themselves;

-~to confront and examine their accusers; and

24

ERIC 34

Full Tt Provided by ERIC.



-~to be tried only once for the same orime.

SaMPLE CASE

LET'S LOOK AT A SAMPLE CRIMINAL CASE. While each case is unique in texms
of the people involved and the charges against them, the same legal procedures

are used over and over again. And every defendant is guaranteed the same basic
due process rights.

Alex Davis and Ed Johnson have been in a bar for several hours. As they
drink, they become loud and profane. Around midnight they argue over who paid
for the last round of drinks. Suddenly there's a pistol in Alex's hand; a

report, a flash, and Ed is bleeding on the floor, while Alex stands over him--
his pistol smoking.

Simple? Everyone in the bar witnessed the incident. As the officers take
Alex into custody, he mmbles, "Had to do it. He wouldn't pay for the drinks."

Now it is likely that Alex will either hire a private attorney or be repre-
sented by a public defender. And his counsel may discuss the case with the dis-
trict attorney and perhaps agree on a penalty which, if Alex accepts it and the
judge approves it, will end this case.

But suppose Alex Davis pleads not guilty? Ten people saw the shooting. A
man is dead, and Alex has confessed. Why not hustle him off to the state prison?

Because every man is entitled to due process of law. Alex Davis is no exception.

ARREST

A CRIMINAL CASE BEGINS WITH AN ARREST. And the defendant's due process
rights begin the moment he is arrested. The Miranda Warning® must be given at
the time of arrest. An officer will say:

Mr. Davis, you have the right to remain silent. Anything you say can be
used against you in court. You have the right to talk to a lawyer and have
him present while you are being questiomed. If you eamnot affora a lawyer,
you have the right to request the court to appoint one for you before you
answer any questions. If you decide to answer questions now without a
lawyer, you may refuse to answer any particular question or stop answering
at all any time you wish to do so. Having been advised of yowr rights, do

*Miranda v. Arisona, 384 U.S. 436 (1966). Reoognising that interrogatior com-
Bined with ignorance can produce a form of coercion, the U.S. Supreme Court
ruled that all suspects must be informed of their right against gelf-inerimina-
tion at the time of their arrest.

25
ERIC 35




you want to anewer questions now before you talk to a lawyer? Do you under-
stand each of the rights I have explained to you?

If the arrested person doesn't answer "yes,'" he hasn't waived his rights
and his answers to questions may not be allowed in evidence later if his case
goes to trial.

khat if there had been no immediate arrest? Suppose Alex had fled the
scene.  Later, someone reports to the police that Alex is staying in a room at
the Bayside Arms Hotel. Then the police would swear out a written complaint under
oath before a judge. The officer would say there was probable cause to believe
Alex had committed a crime. Then the judge would issue a warrant for Alex's
arrest, and the police would take him into custody.

However, the judge is not a runber stamp. He must be satisfied from the
complaint that an offense has been committed and that there is reason--or

probable cause--to believe the person named in the warrant is the one who committed
the offense.

BAIL AND APPEARANCE

AFTER ALEX IS ARRESTED, HE'S BOOKED at the police station. Then unless the
crime he is accused of is a very serious one, and there is danger of his escape,
he's entitled to release on bail. The purpose of bail is to insure that a defen-
dant will appear for trial and at the same time to allow him to remain free until
the presumption of innocence guaranteed him by our judicial system is overcome
by a criminal trial.

Most defendants are unable to post the full amount of bail required; normally
they must engage a bail bondsman who, for a fee, will post the full amount of
bail set by the judge. If the defendant subsequently fails to appear, the bail
will be forfeited to the county. Many defendants cannot even afford the premium
on a bail bond--usually 10 percent of the face amownt. So they must stay in
jail until their cases are decided. which may be several weeks or months.

Judges also have discretion to release people without bail if they can show
the judge they are reasonably responsible and are likely to appear for trial.
Such a release is called '"on his own recognizance'"--"0.R." In some larger coun-
ties "O.R." projects, supported by foundation grants, provide personnel to screen
applicants for release without bail and to recommend to the court whether or not
the applicant should be "0.R.'d."

ARRAIGNMENT

WHETHER OR NOT A DEFENDANT is released on bail or his own recognizance, the
law requires that he be taken before a magistrate without unnecessary delay. In
California arraignments are generally held within forty-eight hours after the
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arrest. Nommally the accused's initial appearance will be before a municipal or
justice court. judge.

The purpose of the arraignment is: (1) to identify the defendant; (2) to
inform him of his constitutional rights; and (3) to advise him of the charges
against him. The judge will also ask the defendant if he can afford to hire an
attorney to represent him; if he cannot, the judge will appoint counsel for
him. In most counties there are public defenders to provide coumsel for indigents.
In counties without such an office, the courts assign local counsel. The county
pays most of the expense of public defenders and assigned counsel; the state con-
tributes 10 percent of the cost.

During the arraignment the judge will ask the defendant how he pleads to the
offense charged against him: guilty or not guilty? If several charges have been
filed against the defendant, he will plead separately to each charge.

--1f the defendant pleads guilty to a misdemeanor--a charge not punishable
by imprisonment in a state prison--the court may impose sentence at this time, Or
the judge may continue the case so that he may obtain and study the probation
report before imposing sentence.

--If the defendant pleads not guilty to a misdemeanor, the judge will set
the date for trial, within thirty days after arrest, unless the defendant waives
his right to a speedy trial to give his counsel more time to prepare.

--1f the defendant pleads gutlty to a felony charge, he must be represented
by counsel unless the judge believes he has intelligently waived his right to
representation.® The defendant who pleads guilty is transferred to superior
goux:t fordsentencing, and a judge of that court decides what punishment should

e imposed.

--1f the defendant pleads not guilty to a felony charge, a date is set for
his preliminary hearing in a municipal or justice court. A preliminary hearing
will usually be held within five days of the arraignment, unless the defendant
waives the hearing.

In Alex Davis' case the defendant pleads not guilty and requests a preliminary
hearing.

PRELIMINARY HEARING

THE PURPOSE OF A PRELIMINARY HEARING is to determine: (1) if a crime has
been committed; and (2) if there are reasonable grounds to believe the defendant

*4 cage i8 now pending in the U.S. Supreme Court in which the defendant claims
that a man does not have to be represented by counsel if he does not wish to

be; thie suit claime that a judge doee not have the right to force a defendant
to accept cownsel.
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was involved in the crime. During the Preliminary hearing the defendant with
his attorney appears before a judge--in mmicipal or justice court--and is con-
fronted with the evidence to support the charges against him. Generally the
State, acting through the district attorney, presents its case against the defen-
dant, but the accused presents no witnesses at this time. The defense, however,
does have the right to cross-examine the State's witnesses.

According to statute the judge must--if the defendant requests him to do
so--hold a closed preliminary hearing. This statute gives the accused an oppor-
tunity to protect his right to an impartial jury by preventing dissemination of
prosecution testimony by the news media prior to trial.

In our case, State v. Davis, the district attorney will carefully prepare
his case against Alex Davis. He'll want every scrap of evidence he can find.
will, for example, check the identity of the dead man. Was he really Edward
Johnson? Whose pistol was it? Does the rifling on the bullet that killed Mr.
Johnson match the rifling in the pistol barrel of Alex's gun? How about powder
marks on the victim's skin? How zbout nitrate particles on the hand that presum-
ably fired the gun? Is the wound consistent with the distance and direction of
a firing from Mr. Davis' position? Is there any possibility a third person could
have fired the fatal shot? What about a window or other opening through which
someone else might have fired? Or escaped?

The district attorney will also dig into the past relationship between Alex
and Ed. What might have been behind the quarrel--if anything? Money? A woman?
Had they ever quarreled before? Had there been prior threats? Damning as appear-
ance seems to be, a truly professional district attorney will take nothing for
granted. He will be scrupulous about preserving the arrested man's rights. He'll
know that a flaw in the criminal proceedings, some inadvertent denial of due
process, l():zam very well lead to a lost case, no matter how strong the evidence
seems to be.

Once the district attorney has presented his case to the court, the judge
has two alternatives for its disposition:

--ite may diemigs the case and release the defendant if he feele the evidence
againet him ie insufficient or was illegally obtained.

--He may hold the defendant to answer and order the case trans ferred to
superior court for arraignment and trial at a later date.

In our sample case, the court finds that there is enough evidence to believe

that Alex Davis shot and killed Edward Johnson, and Alex is sent back to jail
to await his arraignment in superior court.

REARRAIGNMENT

IF AFTER THE PRELIMINARY HEARING the defendant is bound over to superior
court to stand trial, he is once again arraigned. And again the purpose of the
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arraignment is:

--To identify the defendant as the party named in the information filed
by the district attorney or the indiotment filed by the grand jurys

--To make sure the defendant is aware of his comstitutional righte of due
procees;

—-To make certain that the defendant is Yepresented by cownsel, unless he
has intelligently waived thie right;

--To present a copy of the information or indietment to the defendant's
attorney; and

--To have the defendant plead to the charges againat him.

Usually the defendant will plesd either guilty or not guilty to the charges
listed in the complaint. However he might plead nolo econtendere- o1 NO contest--
which is the same as pleading guilty insofar as it gives the court power to enter
judgment against the defendznt and sentence him. However, this plea does not
establish the fact of guilt for any other purpose. For example, this plea may
not be used against the defendant as an admission against interest in any civil
suit growing out of the act on which the criminal Erosecution was based. In
addition to the foregoing pleas, the defendant might also plead not guilty by
reason of insanity.

MoT10NS

BEFORE A CRIMINAL TRIAL BEGINS the defense attorney may file any mumber of
motions with the court. For example, he might enter a motion to strike prior
convictions charged in the informatior or indictment. Suppose Alex Davis, the
defendant in our hypothetical murder case, was convicted five years ago for
assault with a deadly weapon. His attorney may move to have the court strike
this conviction form Davis' record so that it cannot be considered by the judge
when he imposes sentence in this case. And if the judge can't take the prior
conviction into consideration, Alex may well get a lighter sentence than he
might otherwise. Prior convictions are usuaily attacked on technical grounds;
for example, his attorney might charge that Alex's confession to the assault
charge was made only after the police threatened him.

The judge may hear the motion either at the mandatory pretrial conference or
at a separate motion hearing. If he accepts the motionm, Alex's prior conviction
cannot be considered during his trial or sentencing. If the judge denies the
motion, Alex's attorney may appeal the decision. And if an appellete court agrees
to rehear the motion, this action will take some time--delaying the case for
months or even a year.

Other motions are made and heard in much the same way as the motion to
strike prior convictions. These motions include:
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--Motion to set aside. This is a motion to dismiss the information or
indictment for procedural or factual deficiencies. The defense attorney may
charge that the district attorney's complaint, based on evidence taken at the
preliminary hearing, is not sufficient to prove what it charges.

--Motion to suppress. This motion seeks to suppress any evidence which was
illegally obtained and is, therefore, not admissible in court. This evidence may
have been obtained as the result of an illegal police search or arrest.

--Motfon to dismiss due to lack of speedy trial. This motion is usually
made by the defense when the prosecution delays the start of the trial unneces-
sarily while it prepares its case.

~-Motion to dismiss due to denial of due process. This motion may be made

when the defendant did not receive the proper Miranda Warning at the time of his
arrest.

--Motion for insanity hearing. This motion may be made any time prior to
judgment. If the defense moves for such a hearing, all proceedings m.st stop
until the court--usually the judge acting without a jury--determines whether or
not the defendant is competent to stand trial.

Once all the motions are heard and decided, either by the trial court or an
appellate court, the trial can proceed.

INFORMATION

AS MENTIONED EARLIER, a felony case reaches the trial court either by an
information filed with the trial court by the district attorney or by an indict-
ment filed by the grand jury. The information is a form, filed with the court by
the district attorney, saying for example that Alex Davis:

was aocused by the District Attorney of the erime of felomy, to wit: vio-
lating section 189 of the Pemal Code of the State of California, committed
as followe: that satd Alex Davie did on or about the 2nd day of Jume, 1973,
ot the City of San Francisco, then and there commit an act of murder.

The technical requirements of the district attorney's information are quite
simple. The law says that the statement of the offense may be made in ordinary

and concise language sufficient to give the accused notice of the offense of
which he is accused.

What happens when the district attorney files for a more serious offense
than the accused person's acts seem to call for? The D.A. has this right. But
that doesn't necessarily mean the accused will be overpunished. In such instances,
the judge may reduce the charge to a less serious offense, even over the district
attorney's protestations.
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INDICTMENT

THE ALTERNATIVE METHOD FOR BRINGING CRIMINAL CHARGES against someone is by
grand jury indictment.

The grand jury is composed of nineteen people--twenty-three in Los Angeles
County--impaneled and sworn to inquire into all public offenses committed or
triable within a particular count,. It hears charges, may produce witnesses, and
may accuse. An indictment requires at least twelve votes of the nineteen possible.

After being sworn, the grand jury ordinarily retires to conduct its inquiries
in secret. Proceedings are conducted in secret on the grounds that in many cases,
an investigation is conducted but an indictment never returned. And in such situa-
tions the person investigated is protected from unnecessary gtexblic disclosure of
the details of the .\quiry, or even the fact that such a probe was undertaken.

The only persons who may be legally present at the grand jury proceedings are the
reporter, the district attorney, and, if needed, an interpreter. No member of )
the grand jury may disclose the statements made or votes taken.

The grand jury hears only the district attorney's evidence concerning the
accused. There is no opportunity for the accused to cross-examine the prosecu-
tion's witnesses or to present his own evidence. The accused may appear at the
hearing--if he is called as a witness. He cammot bring his attorney into the
hearing room, but .13y leave to confer with him during questioning.

In California, the grand jury must have evidence which appears on the surface
to be enough to convict; otherwise the indictment may be quashed by the judge
when it reaches the court. Public and news media access to grand jury transcripts
is regulated by a 1971 Penal Code amendment which provides that the transcript
is not open or available to the public until ten days after its delivery to the
defendant. At the end of that veriod, the transcript is available to the public
unless the court--on its own motion or that of a party--determines there is a
"yreasonable likelihood that making all or any part of the tramscript public may
prejudice a defendant's right to a fair and impartial trial. .. ." Under such
circumstances, that part of the transcript is sealed until the defendant's trial
has been completed. (Penal Code sec. 938.1).
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Crial Procedure

BY THE TIME A CASE GOES TO TRIAL, a number of issues will already havs been
settled through a variety of discovery proceedings, motions and perhaps appeals.
This means that, first of all, the identity of the parties involved will have
been established--was the Burt Douglas named in the complaint the Burt Douglas
of 2138 Greenleaf Street, who was driving the car that ran over Betsey Jones? In
addition, was the missing cash, the bag of heroin, the bloody knife, legally
seized by the police? Was the arrest proper? Was the suspect informe” ~f his
constitutional rights? Is the defendant represented by counsel? Have th sides,
under proper court orders, displayed their evidence and named their witnesses?
Whé;e.tbg details may vary, general trial procedures are similar in both criminal
and civil cases.

OFFICERS OF THE COURT

THE JUDGE PRESIDES OVER THE TRIAL. If the case is tc be tried before a
jury, the judge rules on points of law dealing with trial procedure, presenta-
tion of evidence, and the substantive law of the case. The jury determines the
facts. If the case is to be tried without a jury, the judge finds the facts in
addition to his other duties..

The BAILIFF keeps order in the courtroom. He takes charge of the jury as
instructed by the judge, and will take custody of the defendant at the end of
the trial if he is to be imprisoned immediately. It is also the bailiff's duty
to see that no one talks with or attempts to influence the jury in any manner.

The COURT CLERK calls the court to order before each stage of the proceed-
ings and administers the oath to each witness who is called to testify. The
clerk's office maintains records of all judicial proceedings, and newsmen shouid
remenber that the clerk's office is a good place to look for records concerning
a case.

The COURT REPORTER records all of the courtroom proceedings, including testi-
mony of witnesses, objections made to the evidence Ly the attorneys, and the
rulings of the court on any motions made during the proceedings.

ATTORNEYS are also officers of the court whose duties are to represent
their clients and to present the evidence on their behalf so that the judge or
jury may reach a just verdict or judgment. The attorney's role is partisan; he
is an advocate.

32 412



TriAL BRIEFS

IN A FEW TYPES OF CRIMINAL OR CIVIL CASES, the facts may be pretty much
taken for granted--perhaps most of them will be stipuiated or agreed to in
advance. But in the majority of cases there are a number of disputed facts, and
the law regarding the case may be quite complicated. So after the pretrial
procedures are completed and the case is about to be tried, the attornmeys for
each side may file trial briefs with the court. They are not required to do so.
These briefs simply anticipate what facts are to be proved and state what law
applies to those facts.

JUDGE OR JURY?

THE ACCUSED IS ENTITLED TO A TRIAL BY JURY unless he waives this right and
asks to have his case heard and decided by a judge. While the defendant has a
legal right to a trial by jury in a criminal or civil case, he does not have an
absolute right to waive a jury in a criminal case. He may say he doesn't want
one, but the judge may overrule him if the judge believes that the defendant is
not sufficiently competent to understand the charges against him or what it means
to waive a jury trial.

JURY TRIAL

CRIMINAL AND CIVIL JURIES are referred to as petit juries. Criminal cases
are heard by twelve jurors; however, attorneys in civil cases may stipulate to
a smaller number of jurors--usually eight. Besides the regular jurors, one or
two alternates may be selected to hear a felony case if the judge deems it appro-
priate. The alternate jurors hear the evidence just as the regular jurors do,
ggt ;?zz do not participate in the deliberations unless a regular juror becomes
sa .

If the defendant elects to have a jury, his attorney will be quite concerned
that these laymen be able to hear his case as fairly as possible. Before the
trial starts the attorney will check over the list of all prospective jurors who
might possibly hear his client's case. If the case is z major one, the attorney
will want to check the background of each person summoned for jury duty. For
example, in a case involving a drunken dri manslaughter charge against a
prominent citizen, the attorney will want to if jurors belong to organiza-
tions opposed to liquor or to churches or other organizations which proh bit
drinking. Or, conversely, if they are employed by distilleries, liquor stores or
taverns.

When the prospective jurors are seated in the jury box, the judge will con-
duct the voir dire or questioning of these people. His examination may be fol-
lowed by specific questions asked by the attorneys:
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Are there any of you in the jury box who believe that mere ly because charges
have been made by the prosecution, the accused person here ig8 necessarily
guilty?

Are there any of you who might be prejudiced in favor of technical witneeseg--
because they are called by the State--which might affect your ability to
act as fair jurors?

If you find the actions of the defendant personally distasteful, could you
set aside your personal feelings and follow the inatructions of the court
as to how the evidence should be considered?

The selection of a fair and impartial jury is not always an easy matter. In
a civil or criminal trial, each of the opposing attorneys will try to eliminate
those potential jurors who might be biased against the side he represents. Until
recently, the judge would make a brief statement about the nature of the case,
ask a few questions, for example, "Are you related to or acquainted with any of
the attorneys or the parties here?" and then would turn further questioning over
to the attorneys. Today the judge does most of the questioning; the attorneys are
more restricted. The purpose of this change is to speed up the jury selection
process which, in major cases, can run several days or weeks.

All of the questions are designed to find out if any of the prospective jurors
is biased; that is, whether there is "existence of a state of mind . . « in
reference to the case, or to either of the parties, which will prevent him fraom
acting with entire impartiality and without prejudice to the substantial rights
of either part . . . . " (Penal Code, sec. 1073). If the questions elicit that
frame of mind, the court will dismiss the juror.

Any number of prospective jurors may be challenged and dismissed for cause--
that is, for some reason that indicates bias or prejudice. In addition, each side
has a limited number of peremptory challenges which permits it to excuse a juror
without naming a reason. In a criminal case when the offense is not punishable
by death or life imprisonment, the prosecution and defense are entitled to ten
peremptory challenges each. In capital cases or cases when a life prison sentence
1s mandatory, both sides are entitled to twenty peremptory challenges each. In
civil cases the plaintiff and the defendant are each entitled to six peremptory
challenges.

There are ideas prevalent among trial attorneys that people in certain occupa-
tions or social classes tend to have built-in biases. Many believe, for example,
that jurors of middle and lower economic and social classes and minority jurors
are better for the defense because their own experiences make them champions of
the underdog. On the other hand, the prosecution may seek establishment-oriented
jurors--for example, military officers, executives and upper class individuals--
who supposedly tend to be more authoritarian, more intellectual, and more inclined
to rely on technical or expert evidence.
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TRIAL STARTS

AFTER THE JURY HAS BEEN IMPANELED AND SWORN, the judge will say, '‘Proceed,
counsellors." Both civil and criminal cases begin with a statement by the plain-
tiff's counsel or district attorney--the side bringing the action. The purpose
of the opening statement is to tell the court and jury what issues are involved
in the case and what counsel anticipates the evidence will show after it has
been presented. However, the opening statement is not itself evidence, and it
should not be considered as such by the jurors or the press.

Only on rare occasions will the defense attorney make his opening statement
directly follewing the prosecution's statement, although he is entitled to do so.
He will almost always wait until he begins his defense. Strategically, he feels
the limited advantages of an early opening statement are more than outweighed by
the hazards. If he makes an early statement, he assumes the burden of proving
something to the jury--a burden that by statute rests with the prosecution.

CALL THE FIRST WITNESS

THE PROSECUTION CALLS THE FIRST WITNESS, who is sworn in by the court clerk
and seated. In a criminal case such as the drunken driving case mentioned earlier,
this first witness will probably be the police officer who made the arrest. He
will testify on direct examination by the district attorney that he was patrolling
a certain stretch of highway. His attention was caught by an automobile weaving
from lane to lane. The officer will testify that he stopped the car and asked
the driver to display his license, that the driver's face was flushed, that his
e%es were red and bleary, that he spoke thickly and had an alcoholic breath. And
the officer will say the accused was informed of his rights and taken to a high-
w?'hpatrol Ztation where a chemical test was made to determine the alcohol content
of his blood.

When the district attorney or prosecuting attorney finishes his direct
examination, the defense attorney has the right to cross-examine the witness.
Usually he will do this by isolating each factor of the examination-in-chief and
by tryiug to draw admissions from the witness that one or more of the factors he
testified to might have been caused by another reason than that which the witness
stated. For example, the defense attorney might ask the officer if the fifty mile-
an-hour wind on the night of the accident could have caused the defendant's car
to weave from lane to lane. Or if the defendant's thick voice couldn't have been
caused by his terrible cold. However, if the results of the blood alcohol test
sl;cfm that the defendant was intoxicated, this cross-examination may not be too
effective.

After cross-examination, the attorney who originally called the witness has
the right to ask questions on re-direct examination. This re-direct examination
covers new matters brought out on cross-examination and generally is an effort
to rehabilitate a witness whose testimony on direct examination may have been
weakened by cross-examination.
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OBJECTIONS

THE PURPOSE OF THE TRIAL is to get at the truth, to consider only evidence
that is relevant to the crime charged against the defendant. If the indictment
or information says the defendant mirdered his wife the prosecution camnot bring
in evidence that he murdered someone else, even though he really did. But there
are times when other crimes may be brought in to show a pattern of behavior: if
the defendant had disposed of five of his previous wives by drowning them in the
bgtlgﬁub.,fthis evidence may be allowed to show he probably did the same to his
sixth wife.

Attorneys "keep each other homest" by objecting when the evidence or testi-
mony offered is not precisely relevant. The laws of evidence are complicated;
there are exceptions to the rules, and exceptions to the exceptions. The argu-
ments over whether a question is or is not proper can sometimes be long, techni-
cal and boring. But to a person accused of a crime or to the corporation that
stands to lose thousands of dollars, the court's ruling on the admissibility of
evidence may be vital.

The district attorney may object to questions asked by the defense, hoping
to keep out some item of evidence that seems improper to him. But his stake
is not as great as that of the defense. The district attorney cannot appeal
after the trial has started and the defendart has been placed in jeopardy. He
doesn't need to "make a record,'" except insofar as needed to present his case
properly. The defense attorney, on the other hend, does have the absolute right
of appeal. And if he fails to make strong, timely objections when he should,
a court may later decide he acted incompetently. Many appealed convictions have
been upheld on evidence that could have been excluded altogether by appropriate
objection at the trial. When appellate courts don't reverse convictions which
were founded on weak or improper evidence, they are prone to say that defense
counsel failed to make timely objection.

KINDS OF EVIDENCE

JUST WHAT 1S EVIDENCE? California law says it "is the means, sanctioned
by law, of ascertaining in a judicial proceeding the truth respecting a question
of fact."

These means are:

1. Testimony of witnesses. People see, hear, feel, taste and smell--and
they can tell what happened in terme of their senses. "When the fire
broke out, I felt the heat and emelled a strong odor of kerosene."

2. Writings. Letters, deeds, bills of sale, agreements, leases, guarantees,
books, statements, records, wills, court papers--all tneee, and more,
may be evidence for certain purposes.
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3. Other material objects presented to the senses. These may include
objects which have a direct bearing on the case. For example, a gun
found in the accused's locker, similar to the one used in a crime.
illegal narcotics seized during a drug raid.

4. Knowledge of the court. That is, the cowrt will take judicial notice
of some things, such as the meanings of Englieh worde and phrases,
existing laws, measures of time, geographical divieions, and other
well-established tnformation.

5. Presumptions. These are deductions which the law saye may be made
from particular facte. The jury makes the deductions. For example,
if someone deliberately commite an unlawful act in order to injure
another, there ts a presumption that he did so maliciously and with
gutlty intent.

DiRECT AND CIRCUMSTANTIAL EVIDENCE

SOME CASES REQUIRE DIRECT EVIDENCE. This means that an eyewitness has actu-
ally seen or heard the events he describes in court. Or that someone has brought
in an original document which proves the fact in question. For example, Uncle
Willie's nurse says he left her half his fortune. To prove her case, she must
bring in his will, showing that he really did name her as an heir.

Another kind of evidence considered by the court is circuwmstantial evidence,
sometimes referred to as indirect evidence. This type of evidence is used when
the court infers or accepts a fact based on a set of known or proved circum-
stances. An example: Harry is holding a smoking pistol, George lies dead in a
pool of blood. No one actually saw Harry shoot George. But from the circumstantial
evidence, it may be inferred that Harry fired the fatal shot.

HEARSAY EVIDENCE

THE GENERAL RULE OF LAW is that the judge will not allow the jury to consider
hearsay evidence. Hearsay is an off-the-stand statement made by someone who is
not in court to take the stand and be questioned. Hearsay is often brought up
in court when a witness attempts to tell the judge and jury about something he
heard someone else say, not what he himself saw or heard.

People often speak carelessly in idle conversation. 'He told me he had to
get some money in a hurry," someone might report, when in fact what the person
really said was he had to hurry to the bank to cash a check. The first version
might sound like.a motive for burglary. The second indicates only a perfectly
legitimate errand. Errors like this--often unintended--cause the courts to
reject hearsay.

There are same exceptions to the hearsay rule. One of these occurs in a
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situation in which the person quoted is under same special compulsion to speak
truthfully. Say a witness comes on the scene just as the victim, dying of a
gunshot wound, speaks: 'Carl Smith shot me. He said he was going to kill me,
and he has finally done it." Here the victim is dying and he knows it. There
is a strong presumption that he is going to tell the truth. Or at least that he
will say what he believes to be true. In such cases, the judge may admit the
hearsay evidence.

Records made in the usual course of business--such as checks, deeds, wills,
public records--plainly can't be sworn in or cross-examined. So technically
they, too, are hearsay. But they are also exceptions to the hearsay rule. A
proper foundation must be laid first--that is, the person offering the documents
must show where they came from and, in effect, authenticate them as being what
they seem to be. The court may then accept this form of hearsay evidence.

EXPERT WITNESSES

COURTS WILL ALLOW EXPERT WITNESSES TO TESTIFY about things that ordinary
witnesses cannot testify to. They will permit this when the expert is qualified
by a showing that he has special 'technical" knowledge, training or skill con-
cerning the matters to which he testifies. Courts will also permit expert testi-
mony when, even though the jury lnows all the facts, the conclusions to be drawn
from them depend on opinions or knowledge of experts in the field.

For example, two versions of the same holographic or handwritten will may
be introduced in evidence, and the jury may be asked to examine the two samples
of handwriting--one genuine and the other one forged. The jury won't know for
sure which will is real. But the expert witness will be able to testify, having
compared both wills with some other document written by the decedent, as to
which will is genuine. An expert witness in a different situation might be an
automotive engineer who can tell the court whether or not a car was working
properly at the time it was involved in an accident. A doctor is often an
expert witness, fixing the time and cause of death or the extent of someone's
injuries. These expert witnesses play an important part in the presentation of
evidence to the jury.

BURDEN OF PROOF

IF YOU FILE A CIVIL SUIT AGAINST SOMEONE--say, for money he owes you or
damage he did to your car when he rear-ended it--you must prove your case by a
preponderance of the evidemce. That is, your evidence must be a little stronger
than the other side's.

let's say Arthur Davis has Ben Smith's note for $1,000 for money he loaned
him. Ben has only paid him $200, and he refuses to pay another cent. Arthur
offers the note in evidence. He also offers his records which show the $200
credit. Ben's evidence is pretty skimpy. He says he doesn't know anything about

38
. 18
ERIC

Full Tt Provided by ERIC.



the note. He tells the judge, "It's a forgery; he just wants to make an easy
$800." Maybe Ben's testimony is perfectly truthful. Maybe he really didn't
sign the note. But Arthur has the promissory note, and if his evidence that
Ben really did sign it is a little more convincing than Ben's to the contrary,
then Arthur would have proved his case by a preponderance of the evidence.

REASONABLE DOuBT

HOW ABOUT A CRIMINAL CASE? The defendant in a criminal case is presumed
to be innocent until he is proved guilty. Since the State prosecutes criminal
cases, it is up to the State to prove the defendant guilty beyond a reasonable
doubt.

Reasonable doubt "is not a mere possible doubt; because everything relating
to human affairs, and depending on moral evidence, is open to some possible or
imaginary doubt." It is that state of the case, after the jurors have compared
and considered all of the evidence, at which they cannot say they feel '"an
abiding conviction, to a moral certainty, of the truth of the charge." (Penal
Code, section 1096). Our judicial system requires jurors to be this morally
certain to prevent conviction and imprisonment of innocent people.

DEFENSE

WHEN THE DISTRICT ATTORNEY HAS PRESENTED ALL his witnesses and evidence,
he will say, "The People rest."

Now it's the defense's turn. Often the first step here is for the defense
attorney to move for a directed verdiet. With this motion, made out of the
hearing or presence of the jury, he will try to demonstrate that the plaintiff
or the prosecution doesn't have enough evidence to go to the jury. Or that the
evidence it does have is insufficient to allow the jury to find a preponderance
of the evidence or to find guilt beyond a reasonable doubt. Motions for directed
verdicts are made almost routinely, and almost as routinely, denied.

Following denial of the motion, the defense will usually call witnesses
and present evidence, and the prosecuting attorney or attorney for the plaintiff
will cross-examine the defense's witnesses. But this procedure is not invari-
able. The attorney may simply say, ''The defense rests.' Then the district
attorney or attorney for the plaintiff will sum up his case followed by the
defense summation, in which the attorney will concentrate on the weaknesses of
the plaintiff's or the prosecution's case. Perhaps he will argue that the plain-
tiff failed to establish his client's liability for the accident. Or that if &
crime was committed, the prosecution failed to prove beyond a reasonable doubt
that it was committed by the defendant.

More than likely, however, the defense will call witnesses including--
sometimes--the defendant himself. The defendant cannot, of course, be forced to
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take the stand in a criminzl case. But he may do so if he wishes, and if his
attornmey agrees. The attorney may very well not wish to see his client sub-

jected to cross-examination, in return for the dubious benefit of having him

solemnly declare under oath that he is ‘innocent.

JWhen both sides have completed their cases--or rested--they will sum up to
the jury. Or to the judge, if there is no jury. Counsel may in excepticnal
situations waive their summations, but this rarely happens. The purpose of
these closing arguments is to give each attorney time to summarize his case and

to attempt to convince the judge or jury to make a decision on behalf of his
client or position.

JURY INSTRUCTIONS

FOLLOWING THE SUMMATIONS, the judge will instruct the jury. His instruc-
tions will be very precisely worded, and most are taken from standard jury
instructions that have been court-tested in the past. The attorney for each
side may propose instructions for the jury; the judge has discretion to accept,
reject, or modify these instructions. ~Sometimes the court's decision is appealed
when one side feels the judge has given an instruction that does not apply to
the facts of the case. Should the case be appealed, the attorney for that side
will almost certainly ask for a review of the particular instruction to which
he objects. If the irial judge did commit a prejudicial error, perhaps confus-
ing the jury or causing it to come to a faulty verdict, the appeal court muy
reverse the case and send it back for a new trial. In such an event, it would be
up to the plaintiff or the vrosecution to decide if it will call for a new trial.

VERDICT

AFTER IT HAS BEEN INSTRUCTED, the jury is led to the jury roaom by the
bailiff. Its members elect a foreman and start their consideration of the evi-
dence, following the judge's instructions. When the jurors come to a decision--
this may be a matter of an hour or it may take several days--they advise the
judge they have reached a verdict. When the jurors return to the courtroom, the
foreman hands the written verdict to the cleri, who reads it to the court. In
a criminal 1se, the jury may find the defendant not guilty, or guilty, or guilty
only of certain charges. They may also find him guilty of a lesser crime
that charged by the prosecution. The jury verdict in a criminal case must be
unanimous.

In a civil case the jury's verdict is on the disputed issues or facts in
the case. The jury may make a general finding or verdict, pronouncing in favor
of the plaintiff or the defendant. Or the jury may make a special verdict, in
which it determines only the significant facts of the case and leaves the judg-
ment up to the court. If the plaintiff seeks money damages in a civil suit, the
jury must determine the amount of the damages to be awarded when it finds for
the plaintiff. The decision in a civil case does not have to be unanimous; a
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three- fourths majority may arrive at a verdict.

If the jurors camnot arrive at a decision, the jury is "hung" and the case
must be retried. Because retrials are expensive time- and moneywise, the judge
will often ask the hung jurors to 20 back to the jury room, reconsider the evi-
dence and try to reach a verdict if at all possible.

MoTioNs AFTER VERDICT

AFTER THE VERDICT HAS BEEN PRONOUNCED, but before the judgment has been
entered, the losing attorney may make several motions, the most common of which
is a motion for a new trial. A new trial is a rehearing of the same case
before another jury. An attorney will ask for a new trial if he believes the
judge erred in his rulings during the trial; if misconduct by the jury prevented
fair consideration of the case; if there was insufficient evidence to sustain
the jury's verdict; if the damages given by the jury were excessive and not
supported by the evidence presented at trial; or if new material evidence has
been discovered that might change the jury's verdict.

JUDGMENT AND SENTENCING

THE JURY'S VERDICT IS INEFFECTIVE UNTIL the judge enters the judgment upon
the verdict. The judgment is the final determination--subject to action by an
appellate court--of the rights of the parties in an action or proceeding. In
a civil damage suit the judgment might read: 'It is, therefore, ordered and
adjudged that the plaintiff recover the sum of $5,000 from the defendant."

In a criminal case if the defendant is found guilty, he will not be imme-
diately hauled off to jail by the sheriff. Most likely he will continue to be
free on bail. The judge will--in any event--call for the probation report
before sentencing the defendant. When he does sentence he may impose a fine;
he may send the defendant to a county jail for up to one year; he may send the
defendant to state prison for an indeterminate 1en$th of time; he may suspend
sentence on the condition that the defendant doesn't commit another offense; or
he may place the defendant on probation.

ApPEAL

IN AN APPEAL THE HIGHER COURT REVIEWS the actions of the trial court to
see whether any alleged errors, pointed out by counsel in an appellate brief,
affect the validity of the trial. Errors may have been made in the trial proce-
dure, or in interpreting and applying substantive laws. In a civil suit, either
party may appeal to a higher court. In a criminal case, the right to appeal is
generally available only to the defendant. When the verdict is ''not guilty,"
the State doesn't have a right to appeal. The accused is discharged, and under
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the rule of double jeopardy, may never be tried again for the same offense--not
even if completely indisputable evidence turns up to prove his guilt.
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Legal Bibliography

YOU'VE JUST INTERVIEWED LOCAL LAWYER Edwin Ryan on the subject of indeter-
minate sentences. "It's a good practice," Mr. Ryan contends, '"to have the parole
board keep close watch on a person in prison. The board can then decide the
term that person should serve according to his conduct and attitude as a prison-
er. That's better than piling the responsibility on a judge who simply doesn't
have the data to set a fair and definite sentence at the time he must do so."

"On the other hand,' says Mr. Ryan, '"the parole boards can get a little
arbitrary themselves and forget there's such a thing as cruel and unusual punish-
ment. Like, for instance, the recent Iynch case where the board set, in effect,
life imprisonment for a simple exposure case."

And then Mr. Ryan takes off on another phase of the indeterminate sentence.

Later, looking over your notes, you wonder about that "cruel and unusual"
punishment case to which the lawyer referred. Maybe that case could be the sub-
ject of an entire article. You decide you ought to read it. But when you call
Mr. Ryan to ask about it, his secretary tells you he is out of town and won't
be back for a week.

Now how do you go about looking up that case for yourself? Or any other
case, or statute, for that matter?

Here are a few suggestions on looking up law that may helg you in your
newsgathering. This is far from a complete course in legal bi liography. It
is intended to help you find a case or a statute you want to know more about.
But it won't tell you if your case or statute is still in effect--that is, if
it's still "good law." And it won't tell you what the case or statute means.
We'll mention later how you can check to see if the case or statute is current
law, and remember--don't ever Cite a case or statute that you haven't checked.
A case might have been modified, reversed or overruled in a later decision by
the same court; a statute might have been amended or repealed during a later
sessicn of the Legislature. If you aren't sure what your case means, don't
refer to it in any article until you've checked with an attorney. You will
probably want to do most of your research in the county law library. The law
librarian will be able to help you find the material you are looking for, so
don't hesitate to ask for assistance when you need it.
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CALIFORNIA CASES

Supr=ME CourT DECISIONS

CALIFORNIA HAS TWO APPELLATE COURTS. The highest state court of appeal is
the California Supreme Court. Its decisions are to be found in a continuing
series of volumes titled Califormia Reports. When the Supreme Court was estab-
lished in 1850, its first decisions were published as I California Reporte or
"1 Cal." From 1851 to 1934, some 220 volumes of these Teports were printed in
consecutive order, i.e., 2 California Reporte, 3 California Reports, etc. Then
in 1935, for no particular reason, the publisher began a second series of the
reports called 1 Califormia Reports, 2d Series or "1 Cal. 2d." This series of
reported decisions includes seventy-one volumes issued from 1935 to 1970. A
third series was begun in 1970 as Californiq Reports, 3d Series or "1 Cal. 3d,"
and will continue for an indefinite period of time. In each of these series the
large number of opinions published each year caused the publisher to issue more
than one volume per year.

A court or lawyer referring to a particular case in one of those volumes
would cite it as State v. Smith, 2 Cal. 220. This means "People of the State
of California against Ferdinand Horace Smith," to give the case its full title.
"2" refers to the volume of the reports that includes the opinion. 'Cal.” indi-
cates this is a (alifornia Supreme Court decision. And the figure following
"Cal.'" gives the number of the page on which the opinion starts. If the citatjon
read 2 Cal.2d 220, you would find the opinion on page 220 of volume 2 of the
California Reports, 2d Series.

Courts oF APPEAL DECISIONS

CALIFORNIA'S LOWER APPELLATE COURT is officially called the Courts of
Appeal. You will find approximately the same system used with California Courts
of Appeal cases as with Supreme Court cases, although the appellate court deci-
sions are recorded in a separate set of reports called California Appellate
Reports and usually cited as ''Cal. App.," "Cal. App. 2d," or "Cal. App. 3d,"
depending on which series of the reports is being referred to.

Tip: if you look at a page in a particular volume and don't find the case
you need, recheck your citation. You may have overlooked the "App."" The
Califorr-.a Appellate Reports numbering system works like this:

1 Cal. App. (1905) through 140 Cal. App. (1934)

1 Cal. App. 2d (1934) through 276 Cal. App. 2d (1969)

1 Cal. App. 3d (1969) through --- Cal. App. 3d (present)
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ADVANCE SHEETS

VERY RECENT CASES AREN'T FOUND IN BOUND VOLUMES. To locate these decisions
you must go to the Advance Sheets. They're usually kept on the shelf following
the last bound volumes of the series. They're paperbound, and the Bancroft-
whitney series, for example, is published every ten days so you can check very
recently decided cases. In the Advance Sheets, you'll find both the Supreme
Court and the Courts of Appeal opinions. They're printed in one volume on two
colors of paper. But they're separated in the hardcover volumes later. Several
setl:s of Advance Sheets will be accumulated by the publisher to form one bound
volunme.

what if you need an opinion in a case that was fi'd only yesterday? Then
go to the Clerk of the Supreme Court, oOr Cierk of the Courts of Appeal, and you
can obtain a mimeographed copy of the case.

PARALLEL REPORTERS

IN ADDITION TO THE OFFICIAL CALIFORNIA REPORTS discussed above, reported
cases of the California appellate courts can also be found in the Pacific
Reporter and the California Reporter.

The Pacific Reporter was first published in 1884 as a unit of the National
Reporter System containing all reported cases of the California Supreme Court and
Courts of Appeal, and including some decisions not reported officially. In 1960
a new unit called the California Reporter was added to the National Reporter Sys-
tem; it contains all officially reported appellate cases. Since 1960 the only
California appellate decisions included in the Pacific Reporter have been those
of the Supreme Court.

The numbering and pagination of the two Reporter series is different from
that in the Reports seriss. So check your citation carefully to be sure you
are looking in the right series. In some more recent Supreme Court citations
you'll see references to the Califorhia Reports, the California Reporter and
the Pacific Reporter. For example, People v. Medina, 7 Cal. 3d 30, 101 Cal,

tr. 512, 496 P.2d 433 (1972). In this parallel citation the last figure is

e year of the decision. '"Cal. Rptr." is the official abbreviation for the
California Reporter series, and 'P." refers to the Pacific Reporter. This same
case may be located in any of the three reports series.

ReADING THE OPINION

SOME COURT DECISIONS ARE BRIEF. Others may run many pages. It's helpful
to know a bit about the organization of most modern opinions so you can find
your point faster and more painlessly.
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Usually the first page of the newer opinions starts with:

1. TITLE of the case, the namee of the defendant and the plaintiff;

2.  DOCKET NUMBER, the reference number assigned to the case by the court;
3. DATE OF DECISION;

4. SUMMARY of the case prepared by the editor;

S

»  HEADNOIES, or short numbered paragraphs prepared by the editors to
indicate points of law and legal issues treated in the case. Through-
out the opinion following the headnotes you'll see headnote numbers,
usually in boldface brackets. The law op legal principle cited in the
numbered headnote paragraph is discussed in the opinion where the
bracketed number occurs;

6.  COURT OPINION, which starts with the name of the justice who wrote it.
Thus WRIGHT, C.J., in caps, indicates an opinion written by Chief
Juatice Donald R. Wright. Generally the opinion starts with q statement
of the FACT SITUATION, which tells what the case ia about. Then fol-
lows a legal analysis of the points of law brought up by the attorneys.
There may be several points, eome technical, others not. For example,
one attorney may raise the point that certain evidence should have
been excluded and say that in any event, a life sentence for selling
marijuana is improper. The opinion will then include a discussion of
the exclusionary rule as it applies to this case. The discussion will
most likely cite a number of other similar cases, and state what the
facts were in each and what the court decided. After reviewing these
earlier decigions, the judge in the current case will indicate whethepr
or not the lower court's decision follows the established las;

7. COURT DECISION, or ruling of the court. The court may make several
kinds of rulings. It may say, for example, that the case should be
dismissed. Or it may send the case back to the lower ecowrt for a new
trial. Or it may affirm and whold the trial court's decision as it
stands.

It's important, particularly in criminal cases, to know with what kind of
a proceeding you're dealing. You'll find this information at the beginning of
the opinion, usually in the first sentence: ''This is an appeal from a trial had
in Orange County Superior Court. . . . . " Or, "This case reaches us on a writ
of certiorari from Santa Clara." Thus at the end of the case if the court says
"reversed and remanded,” and the case was a trial appeal, you will know the lower
court's ruling was upset.
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Sample Case

(Citation)
S18 PEOPLE v. THOMAS
8 C.3d 518; 105 Cal.Rptr. 366, 503 P.2d 1374

-

[Crim. No. 16351. In Bank. . 1972.]

@ THE PEOPLE, Plaintiff and Respondent, v.
MICHAEL THOMAS, Defendant and Appellant.

UMMARY \:’Prepafed by Ed.ito]

Defendant was convicted of taking a vehicle without the owner's consent
in violation of Veh. Code, § 10851, in a trial, without a jury, before a
judge who, within two years of commencement of the action, had been
employed as an assistant district attorney in the county of trial. (Superior
Court of Los Angeles County, No. A-601728, William L. Ritzi, Judge.)

The Supreme Court affirmed, rejecting, without discussion, contentions
of insufficiency of evidence and lack of effective atsistance of counsel, and
holding that the judge's employment as assistant district attorney did not
come within Code Civ. Proc., § 170, subd. 4, disqualifying a judge who has
been employed “as attorney or counsel for any party” within two years
before commencement of the action. In so holding, the court pointed out
that the offense had not been committed until more than a year after the
judge had ceased to be employed as assistant district attorney, and that it
would be unreasonable to assume that his prior representation, in the
county, of such an artificial and generalized party as the “People™ would
bias him for two years in all criminal cases tried in the county. (Opinion
by Burke, J., expressing the unanimous view of the court.)

@-lmnnorss [:'ﬂrepared by Ed,d:afj

Classified to McKinney's Digest

{1) Judges § 33—Disqualification—Effect of Statutory Provisions.—The
object of Code Civ. Proc., § 170, subd. 4, rclating to disqualification
of judges, is not only to guard jealously the actual impartiality of the
judge, but also to insure public confidence. The statute should be
liberally construed with a view to effect its objects and to promote
justice.

[Dec. 1972]
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(2) Judges § 45-—Disqualiﬁcation—crounds-—»ludge Acting as Attorney
or Counsel.—A judge’s former employment as an assistant district at-
torney within two years before commencement of a prosecution for
taking a vehicle in violation of Veh. Code, § 10851, did not make him
“attorney or counsel for any party,” within Code Civ. Proc., § 170,
subd. 4, disqualifying a judge “when he has been retained or employed
as attorney or counsel for any party within two years prior to the com-
mencement of the action or proceeding . . . ,” where the offense
was not committed until more than a year after his elevation to the
bench; it would be unreasonable to assume that his prior representa-
tion of the “People™ would result in a conscious or unconscious hias
on his part for two years in all criminal cases in the county in which
he had served as assistant district attorney.

[See Cal.Jur.2d, Judges, § 40.]

COuNSEL

Clifford Douglas, under appointment by the Supreme Court, for Defendant
and Appellant,

Evelle J. Younger, Attorney General, Herbert L. Ashby and Edward A.
Hinz, Jr., Chief Assistant Attorneys General, William E. James, Assistant
Attorney General, William R. Pounders, Geoffrey S. Cantrell and Howard
J. Schwab, Deputy Attorneys General, for Plaintiff and Respondent.

meom C‘Pvepaveq by COW‘D

BURKE, J.—A court, sitting without a jury, found Michael Thomas guilty
of violating Vehicle Code section 10851 (taking vehicle without owner's
consent with intent permanently or temporarily to deprive owner of its
possession) and sentenced him to prison.? He appeals, conterding that the
trial judge was disqualified, that the evidence is insufficient to support the
conviction, and that the failure of his counsel, the public defender, to object
to certain evidence deprived him of the effective assistance of counsel.
We have concluded that none of the contentions can be upheld and that the
judgment should be affirmed.

'The court acquitted him on other counts charging grand theft (Pen, Code, § 487,
subd. 3), and receiving stolen property (Pen. Code, § 496).

[Dec. 1972)
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520 PEOPLE v. THOMAS
8 C.3d 518; 105 Cal.Rptr. 366, 503 P.2d 1374

Defendant contends that Judge William Ritzi, who tried the case, was
disqualified because Judge Ritzi was an assistant district attorney for Los
Angeles County within two years before the commencement of the action.*
Defendant relies upon the provision in Code of Civil Procedure section
170, subdivision 4, disqualifying a juige who has been empioyed “as atior-
ney or counsel for any party” within two years before the commencement

éhe action.?

1) Section 170 should be liberally construed with a view to effect its
“objects and to promote justice. (Code Civ. Proc., §4.) The object of
section 170 *“is not only to guard jealously the actual impartiality of the
judge but also to insure public confidence.” (Sec Tatum V. Southern Pacific
Co., 250 Cal.App.2d 40, 42 [58 Cal.Rptr. 238, 25 A.L.R.3d 1325].)

The mere fact that Judge Ritzi was an assistant district attorney in Los
Angeles County within two years before the commencement of this action
would neither impair his impartiality nor undermine public confidence.
(2) Th= crime was not even committed until over a year after his elevation
to the bench. It is thus apparent that he would not have obtained any
personal knowledge of the crime while employed as an assistant district
attorney, and it would be unreasonable to assume that his prior representa-
tion in Los Angeles County of such an artificial and generalized party as
the “People” would result in a conscious or unconscious bias on his part
for two years in all criminal cases in that county.* We are therefore satisficd

2P.rsuant to Evidence Code sections 452, subdivision (h), and 459, we may take
judicial notice that for several years immediately before his elevation to the bench
in August 1969 Judge Ritzi was an assistant district attorney for Los Angeles Coumy:.

" (See Cal. Courts and Judges Handbook by Kenneth Arnold (1969 Supp.) p. 235}

The Court of Appeal advised the parties of its intent to take judicial notice of the
foregoing (see Evid. Code, § 459), and no objection was made thereto. i

The information was filed in the instant case in the l.os Angeles County Superior
Court in January 1971. The complaint is not part of the record on appeal but evi-
dently was filed shortly after December 25, 1970, the date of the alleged crime.

3Code of Civil Procedure section 170 provides: “No . . . judge shall sit . . . in
any acticn . . . 4. When, in the action or proceeding, or in any previous action or
proceeding involving any of the same issues, he has been attorney or counsel for any
party; or when he has given advice 'o any party upos auy matter ir-volved in the
action or proceeding; or when he has been retained or employed'as attorney or
counsel for any party within two years prior to the commencement of the action or
proceeding. . .." (ltalics added.) The italicized clause was added to the section in
1927. (Stats. 1927, ch. 744, p. 1403, § 1.) Section 170 applies to criminal, as well as
civil, proceedings. (See, e‘% Tatum v. Southern Pacific Co., 250 Cal.App.2d 40
$8 Cal.Rptr. 238, 25 A.L.R.3d 1325}; People v. Pran, 205 Cal.App.2d 838, 841 23

I.Rptr. 469]; see generally Witkin, Cal. Criminal Procedure (1963) >. 258. and
] Witkin, Cal. Procedure (2d ed. 1970) pp. 337-357.)

$A public defendsr who is elevated to the bench would have represented individual
defendants only and thus manifestly would not be disqualified under the provision in
question from sitting for two years in all criminal cases in the county in which he had
been a public defender.

®E‘;¥\“M1(£M3@Q%JQ 4o H #L  (Dec. 197
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that Judge Ritzi's former employment did not make him “attorney or
counsel for any party” within the meaning of the provision in question.

In support of the claim that Judge Ritzi was disqualified defendant cites
People v. Crappa, 13 Cal.App. 260, 261 [238 P. 731]. There the judge
who revoked the defendant’s probation and sentenced him to prison had
been the district attorney at the time the information was filed and as such
had appeared for the People at the arraignment and at the hearing of
defendant’s application for probation, and it was held that the judge was
disqualificd under the provision in section 170 disqualifying a judge who
in the action has been attorney for either party. That case manifestly differs
substantially on its facts from the present one.

Since Judge Ritzi was not disqualified on the basis relied upon by de-
fendant, it is unnecessary to consider whether defendant ww=ived the asserted
disqualification by failing to file a statcment in the trial court objecting to
the judge or to raise the matter in any manner in the trial court.

Defendant's remaining two contentions concerning the alleged insufi-
ciency of the evidence to support the conviction and the asserted lack of
the effective assistance of counsel have been examined and are wholly
without merit.

e judgment is affirmed.

Wright, C. J., McComb, J., Peters, J., Tobriner, J., Mosk, J.. and
Sullivan, J., concurred.
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FINDING A CASE

LET'S GO BACK TO MR. RYAN'S LYNCH CASE. He said it was recent--but didn't
specify further; five years is ''recent to some lawyers. You know it's a
criminal case, so its title will either be State (of California) v. Lynch, or
In re Lynch.

We'll take a chance on its being very recent and go to the latest Advance
Sheets. These, you remember, supplement the bound volumes of reports. On each
paper cover will be a list of the cases reported in that book of Advance Sheets;
often the list will be continued inside on the front or back cover. And the
cases will be divided into Supreme Court cases and Courts of Appeal cases. You
don't kmow in which court the Lynch case was heard, so you'll have to scan both
lists. The case is not in the latest Advance Sheets? Then go back one, and one
more, until you come to the bound volumes. The bound volumes also contain the
names of cases on their title pages. You may continue digging back a volume at
a time rc;;ntil you find your case, or you can cut across to another method of
research.

THE DIGESTS

YOU'RE STILL LOOKING FOR THE CITATION to Iynch so you can find it in the
California Reports or the California Appellate Reporte, and read it. This
brings us to the case digests. In California there are two competing digests:
West's California Digest and McKinney's New California Digest.

Each of these digests covers all written reported decisions of the Califor-
nia courts since 1850, The arrangement of these digests is alphabetical by legal
topic, and within a topic such as "Contracts’ you will find digested briefly all
reported cases dealing with this subject. In addition each set has volumes con-
sisting of tables of all reported cases arranged by "Plaintiff" and ''Defendant."

Using the Table of Cases unit of West's Digest in this instance we find
that one section lists cases by "Defendant's Names'' and the other by 'Plain-
tiff's Names." In our example, let's try 'Defendants.' LIarabee . . . Loomig .« «
Lynch. But the case you find is Gardner v. Lynch. And we know the case we're
after must be either State v. Lynch or In re Lynch.

This particular volume of cases was printed several years ago, SO that the
most recent cases won't appear in the main section, But all the digests, including
the indices and tables, are kept up to date by pocket part supplements. So look
in the back of the Table of Cases volume. See that pamphlet-sized booklet held
in place by a tab which slides into the book itself? That's the update. Follow
the same procedure, looking in the "L's" under "Defendants.'

In re Lynch, with the citation given as 8 (Cal. 3d 410. You've found it,
and from here on it's easy. You simply go to the shelves containing California

ERIC el

Full Tt Provided by ERIC.



Reports (Supreme Court) and look among the more recent volumes--they all follow
in numerical order. "1 Cal. 3d, 4 Cal. 3d, here it is, 8 Cal. 3d.'" Just open
to page 410 and there is the case.

CALIFORNIA LAWS

THe CoDEs

ANY WORKING LAW LIBRARY will have a set of the California Codes. These are
compilations of California laws, which run from "Agricultural® to "Welfare §
Institutions." Among the codes more commonly used are the Civil Code, Code of
Civil Procedure, Penal Code, Government Code, Education Code, Business and Pro-
fessions Code, Corporations Code, and many others. There are competitive sets
of codes. Bancroft-Whitney's Deering's California Codes is one. Another is
West Publishing's Weet'’s Amnotated Califormia Codes.

UsiNe THE CoDES

MOST OF THE STATUTE LAW you'll be concerned with at state level is contained
in the volumes of the California Codes. These volumes include the laws that
are made, amended or repealed each year by the California Legislature.

If you have the number of the code section you want to look at, it's very
simple to find. You want "Pen. C. A. 190.'" You have only to locate the Penal
Code, find the risht volume (there are several on the Penal Code, each indicating
on the cover which cections it contains), and turn to section 190--which defines
murder. To be sure you have the latest definition, check the pocket part at
the back of the book.

Suppose, though, you want to know the legal definition of murder but don't
have the section number.

There are two approaches. Perhaps you already know which code your section
is in--murder is plainly to be found in the Penal Code. The last volume of the
Penal Code contains an index of all criminal sections. Look under 'Murder'' and
you'll fi- several references: definition, degrees, punishment and so on. All
you want 1is ''definition," and you will be referred to section 190.

But suppose you don't know which of the various Codes contains the law for
which you are looking. You do know there's a law someplace that says a married
minor may make a valid contract. However you don't know if that section is in
the Education Code, Financial Code, Health and Safety Code, or Welfare § Institu-
tions Code--to mention just a few possibilities.

So you check the Index to the entire set of Codes; it consists of four
volumes. Do you look under '"Children and Minors," "Contracts," 'Marriage,' or




Sample Statute

DISMISSAL OF ACTION § 1386

reviewed in denying the writ, the record showed no abuse of discretion. People v
Superior Court (1968) 69 C2d 491, 72 Cal Rptr 330, 446 P2d 138.

§ 1386. Nolle prosequi abolished

The cntry of a nolle prosequi is abolished, and neither the attorney-
general nor the district aitorney can discontinuc or abaandon a
ﬁecution for a public offense, except as provided in the last section.

gislative History:

Enacted 1872. Based on:

(a) Criminal Practice § 598 (Stats 1851 ch 29 § 598 p 279), which read:

“Neither the Attorney General or the District Attorney shall hereafter discontinue
or abandon a prosecution for a public offense, except as provided in the last
section.”

(v) Stats 1850 ch 119 § 630 p 323.

@(c) NY Code Crim Proc § 672.

ollateral References:
Cal Jur 2d Attorney General §§ 6, 7, Criminal Law § 236, Dismissal, Discontinu-
ance, and Nonsuit § 68, District and Prosecuting Attorneys §13.
McKinney's Cal Dig Criminal Law §§ 222 et seq.
@2! Am Jur 2d Criminal Law §§ 512 et seq.

w Review Articles:

Disposition for criminal cases through agencics other than jury. 2 SCLR 97.
Speedy trial for potential defendant. 5 Stan LR 95.

Annotations:

Duty to dismiss criminal preceedings on motion of attorney general or prosecuting
attorney, pursuant to promise of immunity. 66 ALR 1378.
Power of court to enter nolle prosequi or dismiss prosecution. 69 ALR 240.

Notes of Decisions

Prior 10 the enactment of this section and of § 1385, the prosecutor alone had
authority to dismiss a criminal action, but these sections transfer such authority ‘o
the court. People v Romero (1936) 13 CA2d 667, 57 P2d 557.

Fact that this section and § 1385, n-oviding that court may order prosecution
dismissed and abolishing entry of a nolle prosequi, were necessary to give to-courts
power traditionaily vested in prosecutors demonstrates that common-law rule
rclagmg to nolle prosequi was not abrogated by general language of Constitution
vesting “judicial power” in courts. People v Sidener (1962) 58 C2d 645, 25 Cal Rptr
697, 375 P2d 641 (overruled on other grounds People v Tenorio (1970) 3 C3d 89,
?gl(zial Rptr 249, 473 P2d 993), app dismd 374 US 494, 10 L Ed 2d 1048, 83 S Ct

Nolle prosequi has been abolished and plenary authority to dismiss criminal action
has been transferred to court; thus, court, for purposes of order of dismissal, takes
charge of prosecution and acts for People. People v Superior Court (1962) 202
CA2d 850, 21 Cal Rptr 178,

With certain exceptions entry of nolle prosequi has been abolished. People v Parks
(1963) 230 CA2d 805, 41 Cal Rptr 329.
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what? The editors have made your research easier by cross-referencing the Code
Index, and you will find references to the section for which you are looking
under both "'Children and Minors' and ""Contracts.'! In this case your Code refer-
ence number is Civil Code, section 25, and all you have to do is look it up in
the proper volume of the Civil Code.

READING THE CODE SECTION

WITHIN THE PROPER VOLUME the Code section itself is printed in large type.
Following the law in smaller type is material pertaining to the section you are
reading. The ‘terminology differs between the two sets of California Codes, but
basically such material includes:

1.  LEGISLATIVE HISTORY -- shows you in what year the statute was enacted,
previous statutes on which it may have been based, and when ihe statute
was amended.

2.  CROSS REFERENCES -- direct you to other sections, relating to the
statute in question, that can be found in the California Codes.

8.  COLLATERAL REFERENCES -- direct you to pertinent sectiome in other legal
reference books.

4.  OTHER REFERENCES, less often included ~- Attorney General's Opinions,
Law Review Articles, Annotations, Words and Phrases, Trial Techniques,
Proof of Facts.

5.  NOTES OF DECISIONS -- give you ome-paragraph summaries of specific
cases, with citations, relating to the section which precedes them.

6.  SUGGESTED FORM -- gives you a sample indicating the format of the
written procedure described in the statute.

FEDERAL CASES

U.S, SupreMe CourT Decisions

TO FIND FEDERAL CASES, you use a system which is quite comparable to Califor-
nia's. Where California Supreme Court cases are printed in Califormia Reports,
the United States Supreme Court cases are printed in the United States Supreme
Court Reports, usually cited as '"U.S." Publication started in 1789 and has con-
tinued since then without interruption. However the early volumes bore the name
of the court reporter at that time, so the first four volumes of U.S. Supreme
Court cases are cited "Dallas" or ''Dall."” These volumes are the equivalent of
1-4 U.S. The next nine are called Cranch, followed by Wheaton, Peters, Howard,
Black and Wallace. In 1874, the practice of calling all succeeding volumes "U.S."
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was adopted. Since 1921 the Government Printing Office has published the United
States Supreme Court Reports.

This series of reports is cited, for example, as Harmon v. Tyler, 273 U.S.
668 (1927), indicating case title, volume, reports, page, and year of decision.

There are several commercial reprint editions of the original United States
Supreme Court Reporte. One is known as U.S. Supreme Court Reports, Lawyers '
Edition, cited "L. Ed." or "L. Ed. 2d," indicating the second series. Another
competitive set of reports is the United States Supreme Court Reports, cited
"S, Ct.," which is another wnit of the National Reporter System published by
West Publishing Company. By means of West's ingenious "key system' a lawyer can
find related cases in any other system of regional or state reports that are
published by West--for example the Pacific Reporter and the California Reporter.
In any event all reports of U.S. Supreme Court decisions will provide you with

basically the same information in the same order as do California Supreme Court
decisions.

U.S. Courts oF ApPeEALS DECISIONS

LIKE CALIFORNIA'S COURTS, the Federal system is arranged on three levels.
As previously mentioned, the highest level is the United States Supreme Court.
The intermediate level includes eleven Federal judicial districts, within which
the U.S. Courts of Appeals operate.

California is in the Ninth Circuit, which also includes Alaska, Arizona,
Hawaii, Idaho, Montana, Nevada, Oregon, Washington and Guam. The U.S. Courts of
Appeals review cases that come to them from United States District Courts--the
Federal trial courts. They also review the rulings made by a variety of agen-
cies, such as the Tax Court, Federal Trade Commission and the National Labor
Relations Board.

The decisions of the Courts of Appeals are published in the Federal Report-
er, and are cited--depending on the series--as '"'Fed." or '"Fed. 2d." Some old
cases are cited to the now nonexistent Circuit Courts of Appeals Reports, abbre-
viated "C.C.A." This series has been discontinued, but you may occasionally run
across such a citation.

U.S., DisTrRicT Courts DECISIONS

THE LOWEST LEVEL of the Federal court system includes the ninety plus
United States District courts. They have broad jurisdiction to try cases
involving constitutional law or violation of Federal laws, such as counterfeit-
ing, interstate securities cases, crimes on Federal propert:, and suits between
citizens of different states.

Federal District Courts do not prepare opinions fnr every case they try.
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Eup;d‘:vhen th'e'y do, these cases arg reported in the Federal Supplement, cited

CHECKING THE LAW

BEFORE YOU CITE A CASE OR STATUTE it is IMPERATIVE that you make certain
it is still current. A decision made by the U.S. Supreme Court in 1868 may
still be good law--binding on all the courts of the land. However, another deci-
sion made by the Court in 1968 may already have been modified or reversed by a
more recent decision. Similarly, Congress may have passed a law in 1968, only
to amend or repeal it during the next session. There is no way of knowing the
"state" of a case or statute without first checking on its current validity.
Shepard's Citatioms is the series of publications which will help you determine
how the law stands TODAY.

Shepard's Citations, which began publication in 1873, prepares and continu-
ally updates a series of volumes explaining the subsequent history of just about
any case or statute you might want to research. Shepard’'s various publications
cover all the reported decisions of the United States courts and those of the
various state courts. Other volumes include the statutes enacted in the United
States Code and the various state codes. The publications of particular interest
;o you will be those citing United States Cases, California Cases and California

tatutes.

Each Shepard publication is issued annually in hardcover form. Publications
are also ted throughout the year with a quarterly softcover edition and peri-
odic paperbound editions. When you use Shepard's to find out what's happened
to a case or statute, always check the current hardcover edition and the most
recent softcover and paperbound supplements as well.

Shepard's will give you a lot of information about your case or statute;
this information is coded in an abbreviated or shorthand form. For instance,
Shepard's will give you a complete list of every other case which has cjted your
case since it was decided; this includes citations by Federal and state courts.
Shepard's will also tell you which opinions of the attorney general, law review
articles, and legal annotations--if any--have cited your case. And most impor-
tant--Shepard’e will tell you how these later decisions treated your case. For
example, you can tell if your case has been affirmed, modified, or reversed on
appeal to a higher court. Or you can tell if your case has been criticized,
questioned, ot overruled in the opinion in a more recent case.

To use Shepard's it is necessary to lcarn the major abbreviations and special
procedures it employs in presenting its material. The procedures may seem com-
plicated at first, but once you've checked several cases or statutes, they become
routine. Those reporters who do legal research should make an effort to learn
the Shepard procedures; they are summarized in a 33-page booklet available from
Shepard's Citations, Inc., Colorado Springs, Colorado 80901.

56



As time-consuming as all of this may sound, it is perhaps the most impor-
tant part of your research. Quite simply, you wouldn't want to mention a case
in an article only to have a local attorney call and tell you it was overruled
five years ago.

SECONDARY SOURCES

LEGAL ENCYCLOPEDIAS

YOU WON'T ALWAYS WANT to look up a specific case. Many times you'll want
to get a general idea--an overview--of what the law is on a particular topic.
Lawyers sometimes call this "reading around the law.'

Say, for example, you want some background informaticn on estate taxes.
Or the rights of a finder of lost property. Or the use of injunctions against
popular artists and sports figures. Or state control of milk prices. Or the
rights and duties of physicians, dentists and nurses.

For a reporter there are two major sources that treat legal subjects fully,
and a shorter work for ''quickie" reference.

CALIFORNIA JURISPRUDENCE

PROBABLY MOST VALUABLE FOR YOU is California Jurieprudence, now beginning
a third edition. It is popularly known as "Cal. Jur." The second edition con-
sists of fifty-six volumes plus a "General Index' and "Tabiec of Cases Cited,"
and is arranged in encyclopedic form. Older volumes are constantly updated with
pocket parts and sometimes with complete replacement editions. Some ten volumes
of the third edition have now been published; this edition will gradually replace
the current one. '

In "'Cal. Jur." you'll find general articles dealing with all the major fields
of law, as well as many of the minor ones--including such topics as Spite Fences,
Abandonment, Battery and Alienation of Affections. The lengthier arti:les have
to do with such subjects as Constitutional Law, Autcmobiles, Equity, Contracts,
Landlord and Tenant and Crimes.

The arrangement of the individual articles is relatively uniform. Thewe is
a detailed index at the beginning of each topic keying you to the section in
which you're interested. The first few paragraphs tell you what the articie
covers--and what it does not cover. Generally the index will refer you to other
articles on those subjects it doesn't cover.

The initial paragraphs of each article tell something of the historical
background of the topic, then the article gets down to the basic principles of
the law. The last part of the article generally covers the more technical aspects
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of bringing suit, pleading and practice.
You'll find volumes following the main work designed to help you find vhat

you're looking for. There's the four-volume "General Index," a three-volume
"Table of Cases Cited," and a '"'Table of Statutes Cited" in volume 56.

CorPus JurR1S SECUNDUM

THE OTHER MAJOR WORK IS NATIONAL IN SCOPE. It is called Corpus Juris Secun-
dum and is cited "C.J.S." Here you'll find many of the same titles of articles
as you'll find in California Jurisprudence, 2d. But the articles will cover
other states and jurisdictions, not just California. You'll also find subjects
that aren't included in the state publication--for example, Copyrights and Patents,
Customs Duties and Federal Taxation--all of which are based on Federal statutes.
The format of Corpus Juris Secundum is similar to that of "Cal. Jur. 2d"; it is
encyclopedic, it has detailed articles on a wide variety of subjects, and it
has separate volumes for indexes and tables of cases.

WITKIN'S LEGAL SUMMARY

FOR A QUICK REVIEW that summarizes the major points and leading cases on a
legal subject, try Witkin's Swummary of California Law. Subjects are broken
down by major categories--Contracts, Constitutional Law, Crimes, Real Property,
Workmen's Compensation, Taxation, Community Property, and so on. You have to
know, of course, that a question of landlord and tenant relationships would be
in the section on Real Property. Or you can use the index at the back of the
last volume. Witkin is very concise, but for a fast look at a particular point,
it is excellent.

ADDITIONAL SOURCES

THIS CHAPTER IS DESIGNED to give you an introductory knowledge of legal
bibliography--enough to help you find the legal topic, case or statute in which
you're interested. But the subject is vast, and it is impossible to do more
here than give you a brief background.

There are, in addition to the topics already covered, a number of other
legal sources you may’ wish to consult from time to time. For example, you &y
wish to take a look at the Comstitution of the State of Califermiq--a long eud
complicated document made no iess so by the addition of amendments and initiative
measures that didn't become ordinary laws. The California 